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Caseflow  Management  and  Delay  Reduction 
Statement  of  General  Principles 


Trial  Courts  should  be  guided  by  the  general  principle  that 
from  the  commencement  of  litigation  to  its  resolution, 

whether  by  trial  or  settlement, 
any  elapsed  time  other  than  reasonably  required 
for  pleadings,  discovery,  and  court  events 
is  unacceptable  and  should  be  eliminated. 

To  enable  the  just  and  efficient  resolution  of  cases 
the  court,  not  the  lawyers  or  litigants, 
should  control  the  pace  of  litigation. 

A  strong  judicial  commitment  is  essential  to  reducing  delay 
and,  once  achieved,  maintaining  a  current  docket. 

Sec  2.50 

Standards  Relating  to  Court  Delay  Reduction 
American  Bar  Association 
1076 


The  people  of  the  State  of  California  expect  and  deserve 
prompt  justice  and  the  speedy  resolution  of  disputes. 
Delay  in  the  resolution  of  litigation  may  reflect  a  failure  of  justice 
and  subjects  the  judiciary  to  a  loss  of  confidence  by  the  public 
in  both  fairness  and  utility  as  a  public  institution. 
Delay  reduces  the  chance  that  justice  will  in  fact  be  done, 
and  often  imposes  severe  emotional  and  financial  hardship  on  litigants. 

Government  Code  Section  66601(b) 
State  of  California. 
Premise  for  The  Trial  Court  Delay  Reduction  Act  of  1986 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 
Ontario  Council  of  University  Libraries 


https://archive.org/details/mag_00050575 
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Preface 

For  the  past  twenty  years  or  more,  phrases  such  as  fast  track,  case  management,  and 
delay  reduction  have  dominated  conversations  among  judges,  attorneys,  court  staff 
and  the  public.  There  are  .  many  different  perspectives  and  opinions.  The  most 
important  perspective  is  that  the  fundamental  operations  and  programs  of  a  court 
should  serve  the  court’s  most  essential  goal:  to  provide  a  neutral  forum  for  resolution  of 
disputes  and  assist  in  deciding  cases  in  a  just,  prompt  and  economic  manner.  To  this 
end,  the  management  of  the  court’s  resources  and  its  caseload  should  facilitate  the 
opportunities  for  fair,  impartial,  economical,  and  timely  justice. 

All  too  often,  however,  the  court’s  ability  to  provide  a  neutral  forum  for  resolution  of 
disputes  has  been  hindered  by  real  and  perceived  factors  that  cloud  the  goals  of  justice 
and  the  need  for  management.  In  addition  there  have  been  a  number  of  systemic 
factors,  both  internal  and  external,  which  have  profoundly  affected  the  way  in  which 
courts  operate.  These  institutional  and  systemic  factors  have  forced  courts  to  think 
differently  about  their  operations;  to  seek  out  new  methods  for  processing  cases;  and 
to  develop  new  techniques  for  administering  justice. 

In  recognition  of  the  increased  demands  on  the  judicial  process  and  a  greater 
awareness  of  the  public’s  needs  and  frustrations,  the  Ontario  Courts  of  Justice,  the 
Ministry  of  the  Attorney  General,  and  the  Bar  decided  that  the  undefined  and 
uncontrolled  progress  of  cases  was  no  longer  acceptable.  To  insure  the  integrity  of  the 
court’s  most  fundamental  and  sacred  responsibility  -  that  of  providing  a  neutral  forum 
for  dispute  resolution  -  judges,  ministry  staff,  and  the  bar  had  to  expand  their  view  of 
themselves  to  include  new  and  important  roles  as  casefiow  managers.  To  this  end, 
the  JCCR  (Joint  Committee  on  Court  Reform)  in  conjunction  with  the  bench  and 
administration  began  evaluating  alternative  programs  to  attack  the  real  and  perceived 
factors  that  were  causing  cases  to  age  in  an  inactive  pending  state  for  an  unreasonable 
period  of  time.  The  result  of  this  delay  was  and  remains  the  perception  by  the  litigants 
that  the  system  is  unjust,  unfair,  inaccessible,  and  expensive.  To  correct  these 
perceptions  and  provide  a  more  responsive  judicial  system,  a  series  of  pilot  projects 
were  created.  These  pilot  projects  were  designed  to  introduce  the  management  of 
cases  into  the  judicial  system.  The  program  has  since  become  known  as  the  Case 
Management  Program. 

This  Executive  Summary  presents  the  results  of  an  evaluation  of  the  Ontario  Case 
Management  Program.  The  evaluation  undertaken  by  QUINDECA  Corporation 
addressed  three  primary  questions: 

A.  Has  there  been  sufficient  success  of  the  case  management  program  to  warrant 
continuation? 
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B.  If  there  has  not  been.  sufficient  success,  then  what  factors  contributed  to  lack  cf 
success;  or  if  there  has  been  sufficient  success,  then  what  factors  contributed  to 
that  success? 

C.  What  costs  must  be  paid  or  preconditions  satisfied  before  continuation  or 
expansion  is  successfully  undertaken? 

Today,  the  case  management  programs  are  still  in  the  midst  of  metamorphosis.  This 
evaluation  is  intended  to  uncover  that  metamorphosis  and  provide  some  insight  into 
what  the  pilot  courts  have  accomplished,  to  identify  the  successes  and  setbacks  and 
the  specific  and  likely  causes  of  those  successes  and  setbacks;  to  define  clearly  and  to 
set  for  debate  the  requisite  preconditions  that  must  be  satisfied  if  additional 
expenditures  and  efforts  are  to  be  spent  on  improving  case  management;  and  most 
importantly,  to  provide  a  road  map  to  the  implementation  should  the  political  and 
economic  preconditions  be  satisfied. 

This  Executive  Summary  takes  excerpts  and  draws  conclusions  from  the  full  report 
entitled  Justice  in  Ontario:  A  Change  of  Pace.  The  full  report  contains  additional 
supporting  documentation,  statistical  information,  and  explanations  for  each  of  the 
areas  presented  in  this  Summary.  This  Executive  Summary  and  the  full  report  make 
extensive  reference  tb  the  Toronto  General  Division  Case  management  program  and 
the  Windsor  Case  management  program.  Omitted  reference  to  the  projects  in  Sault 
Ste.  Marie  and  the  Toronto  Provincial  Family  Law  Court  are  not  intentional  nor  an 
indication  that  these  programs  did  not  have  significant  contributions  to  make  to  this 
evaluation.  Due  to  time  constraints,  however,  less  time  was  allocated  to  these  areas 
after  it  was  determined  that  the  Sault  Ste.  Marie’s  contributions  would  be  covered  by 
the  experiences  in  Windsor  and  Toronto.  While  the  Family  Law  Provincial  Court 
indicated  significant  successes  in  their  program,  statistical  data  was  not  available  which 
hindered  our  analysis.  The  authors  of  this  Summary  and  the  Report  apologize  for  any 
unintentional  omission  related  to  these  two  programs  and  which  might  have  further 
illustrated  a  point  and  given  credit  to  the  excellent  work  performed  in  these  courts  and 
offices. 

Background 

In  June  1988,  the  JCCR  requested  a  system  of  “case  flow  management”  in  the  Ontario 
Courts  to  address  the  perceived  problems  of  delay  in  the  court  system.  Case 
management  pilot  projects  were  established  in  Toronto,  Windsor,  and  Sault  Ste.  Marie. 

The  history  of  these  pilot  projects  is  well  documented  and  the  authors  of  this  Summary 
(and  Report)  do  not  wish  to  replicate  what  most  certainly  is  a  comprehensive  review  of 
the  progress  of  the  pilot  projects.  Instead,  what  the  authors  have  done,  is  to  extract 
from  these  reports  and  interviews,  the  most  salient  points  that  indicate  a  trend,  a 
theme,  or  a  direction  that  is  rooted  in  the  history,  and  which  have  profound  affects  on 
the  program  as  it  is  operated  today.  There  are  six  primary  points  that  emerge  from  the 
historical  background: 
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A.  The  recurring  emphasis  of  the  pilot  projects,  that  is,  the  centra!  theme  upon 
which  the  programs  and  subsequent  evaluations  have  been  based  is  best 
characterized  by  the  statement:  “Case  Management  is  defined  as  a  system  that 
manages  the  time  and  events  of  a  lawsuit  as  it  passes  through  the  justice 
system." 

B.  Evaluations,  reviews,  and  analyses  have  produced  an  abundance  of  support  for 
case  management. 

C.  The  historical  accounts  indicate  a  preoccupation  with  the  perceived  need  to 
micro-manage  the  rules  or  time  standards  at  the  expense  of  spending  time  on 
developing  the  systems  and  support  structure  necessary  to  fully  utilize  the 
judicial  and  non-judicial  resources.  Furthermore,  there  is  a  noticeable  lack  of 
attention  in  the  historical  reports  to  the  view  that  managing  the  total  case 
inventory  is  equally  as  important  as  the  monitoring  of  individual  process  steps. 

D.  The  methods  and  criteria  of  determining  success  are  undefined  and  success  is 
interpreted  differently  from  one  pilot  project  to  another. 

E.  The  historical  record  demonstrates  a  consistent  and  successful  effort  to  make 
case  management  work. 

F.  The  program  was  largely  initiated  by  the  Bar  which  typically,  in  other  jurisdictions 
where  case  management  is  started,  maintains  an  adversarial  posture. 

While  each  of  these  points  is  worthy  of  substantial  discussion,  the  authors  have  chosen 
to  weave  these  points  into  the  report,  for  they  form  the  very  foundation  of  the 
evaluation  and  provide  an  ideal  vehicle  for  answering  the  fundamental  questions  posed 
above. 


Findings  and  Conclusions 


Has  there  been  sufficient  success  of  the  Case  management  program  to  warrant 
continuation?  Yes. 

One  of  the  most  significant  themes  in  the  historical  accounts  of  the  pilot  projects  has 
been  the  overwhelming  success  that  the  programs  appear  to  have  had.  By  almost 
every  measure  examined  by  staff,  the  case  management  program  has  produced 
quantifiable  results  that  support  the  success  of  the  program. 

The  results  of  this  pilot  program  have  been  extraordinarily  impressive,  particularly  in  | 
view  of  findings  discussed  later  in  this  report.  In  Toronto  and  Sault  Ste.  Marie,  the  time  u 
from  filing  of  a  case  to  disposition  improved  remarkably  and  the  number  of  cases  V 
pending  after  one  year  from  filing  decreased  substantially.  In  Windsor  equally  (j 
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impressive  results  were  found  in  the  speed  with  which  cases  reached  disposition. 
While  the  number  of  cases  pending  after  one  year  did  not  decrease  as  in  Toronto  or 
Sault  Ste.  Marie,  the  Windsor  success  story  lies  in  the  reduction  of  their  substantial 
backlog  which  existed  prior  to  case  management. 

Implementation  of  case  management  affected  the  way  in  which  the  courts,  lawyers, 
and  staff  involved  in  case  management  do  business.  In  some  cases,  case 
management  has  caused  many  operational  changes,  in  others,  the  impact  was  minimal 
or  non-existent.  The  shift  to  case  management  has  not  come  easily,  however,  in 
Windsor,  the  preoccupation  with  the  reduction  of  the  “backlog”  has  spawned 
discouragement  among  those  advocates  of  case  management  who  are  not  seeing 
cases  come  to  trial  or  resolution  within  the  prescribed  or  anticipated  guidelines.  In 
Toronto,  on  the  other  hand,  there  has  been  excellent  success  on  the  10  percent  of  the 
cases  that  have  been  put  into  the  program,  but  there  is  widespread  skepticism  and 
debate  over  the  prospects  for  success  in  a  system  that  would  involve  100  percent  of 
the  cases.  Most  importantly,  however,  there  are  general  sentiments  expressed  that 
there  may  not  be  value,  at  least  value  commensurate  with  the  costs,  for  providing  a 
system  that  is  viewed  as  micro-managing  lawyers. 

At  the  same  time,  the  biggest  hurdles  have  come  from  within  the  ranks  of  the  active 
participants:  bench  officers  who  do  not  support  or  enforce  the  case  management  rules; 
lawyers  who  abuse  the  system  with  repeated  motions  for  extension  of  time;  and 
administrative  staff  who  delayed  in  providing  an  adequate  infrastructure  to  support  case 
management  operations.  These  hurdles,  however,  were  not  and  are  not  so  formidable 
that  they  cannot  be  overcome.  And,  in  fact,  many  have  already  been  resolved.  The 
creation  of  a  case  management  program  is  more  than  rules  and  systems.  It  involves 
convincing  people  of  the  significance  of  the  program,  battling  assumptions  that  things 
will  stay  as  they  were,  and  dealing  with  people’s  fears  of  change  and  the  unknown. 
Despite  these  hurdles  and  the  effort  required,  the  program  is  extraordinarily  successful 
by  all  measurements  and  criteria. 

What  support  exists  for  the  conclusion  that  case  management  has  been 
successful? 

1.  The  first  criteria  used  in  evaluating  whether  a  case  management  program  has 
been  successful  is  to  define,  dearly,  what  “case  management”  means  in  the 
spedfic  context  of  the  Ontario  projects  and  view  that  definition  in  the  context  of 
statistical  measurements  and  partidpant  perceptions.  According  to  virtually 
every  printed  report,  program  description,  and  interview  conducted,  the  Ontario 
case  management  program  is  “...a  system  that  manages  the  time  and  events  of 
a  law  suit  as  it  passes  through  the  justice  system.” 

This  definition  is  interesting  in  that  it  encompasses  only  one  of  the  two 
traditional  components  of  an  effective  and  comprehensive  case  management 
program.  In  any  well-designed  case  management  program,  or  any  inventory 
control  program  for  that  matter,  there  exist  two  components:  the  first  is  the  effort 
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that  must  be  expended  to  “prevent  delays”,  this  is  referred  to  as  delay 
prevention;  and  the  second  is  the  effort  that  must  be  expended  to  reduce  delay 
in  the  aggregate  which  means  reducing  the  number  of  cases  in  a  “backlog” 
status.  This  is  frequently  referred  to  as  delay  reduction  or  backlog  reduction. 

With  the  backlogs  that  existed  at  the  start  of  the  case  management  program,  it 
it  is  not  sufficient  to  focus  all  efforts  on  the  “prevention”  of  delay,  the  program 
must  attack  the  backlog  and  reduce  delay  inherent  in  the  entire  caseload.  In 
the  Ontario  pilot  projects,  the  focus  of  case  management  and  the  evaluations  to 
date  have  been  on  the  “prevention  of  delay”,  not  the  reduction  of  delay/backlog 
of  the  aggregate  caseload  despite  the  fact  that  Windsor  actually  focused  its 
attention  on  the  backlog  rather  than  on  the  “prevention  of  delay”. 

Without  qualification,  the  case  management  program  in  each  pilot  project  has 
been  successful,  however  there  are  different  successes  and  the  successes  are 
frequently  misinterpreted  or  misrepresented  from  one  project  to  another.  For 
example,  in  the  Windsor  pilot  project,  the  issues  of  cases  pending  after  one 
year  have  been  side-stepped  in  favor  of  the  more  successful  “time  to 
disposition”  statistic.  While  Windsor  deserves  credit  for  accomplishing  faster 
times  to  disposition  for  cases  disposed  (and  in  that  sense  they  do  meet  the 
criteria  set  forth  for  the  pilot  projects),  they  have  not  realized  the  same  success 
as  the  other  two  projects  in  the  reduction  of  cases  pending  one  year  from  filing. 
What  is  overlooked,  however,  is  the  reason.  In  Windsor  substantial  resources 
were  dedicated  to  handling  the  backlog  that  existed  prior  to  the  start  of  case 
management.  As  a  result,  resources  were  diverted  from  handling  the  cases  that 
were  ready  for  trial  in  the  case  management  program.  This  difference  is  not  a 
problem  or  an  indication  that  Windsor  has  not  been  as  successful  in  case 
management,  it  is  merely  a  reflection  of  the  different  emphasis  in  each  program. 

As  such,  the  supporting  analysis  that  accompanies  this  question  must  be  put 
into  the  context  of  the  program’s  intent  or  focus.  In  this  way,  one  must  ask 
whether  the  case  management  programs  have  been  successful  in  “preventing 
delay”.  In  view  of  this  narrow  definition,  the  answer  to  our  question  must  be  as 
follows: 


Pilot  Project 

Delay  Prevention 

Toronto 

Yes 

Sault  Ste.  Marie 

Yes 

Windsor 

No 
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If  the  definition  of  case  management  is  broadened  to  indude  both  of  the  vital 
components,  then  the  answer  to  the  question  must  be  as  follows: 


Pilot  Project 

Delay  Prevention 

Reduction 

Toronto 

Yes 

No 

Sault  Ste.  Marie 

Yes 

No  ' 

Windsor 

No 

Yes 

Case  management  is  intended  to  be  both  a  program  to  prevent  delay  and  a 
program  to  reduce  or  eliminate  delay  or  backlog.  The  former  is  typically  how 
Ontario  defines  case  management  -  that  is,  a  system  that  manages  the  time 
and  events  of  a  law  suit  as  it  passes  through  the  justice  system.  The  latter, 
which  is  equally  important,  is  typically  referred  to  as  a  delay  reduction  program. 

In  Windsor,  unlike  Toronto  and  Sault  Ste.  Marie,  the  program  has  been  -  for 
better  or  worse  -  a  delay  or  backlog  reduction  program.  As  such,  trying  to  re¬ 
cast  their  statistics  into  an  affirmation  of  case  management  in  a  delay 
prevention  context  has  only  served  to  cast  doubt  on  the  program  and  divert 
energies  to  other  areas  that  are  often  inconsistent  with  the  delay  or  backlog 
reduction  components. 

In  Windsor,  the  pilot  project  made  a  commitment  to  redudng  the  backlog  of 
cases  pending  before  the  court.  While  preaching  the  case  management  goals 
and  objectives,  staff  were  concentrating  on  redudng  ail  pending  cases  - 
particularly  those  with  the  oldest  dates.  This  dichotomy  has  left  the  court  in  a 
precarious  position.  Expectations  in  Windsor  have  been  focused  on  getting  a 
trial  date  within  18  months  of  filing  -  a  goal  that  could  not  have  been  achieved 
given  the  concentration  of  effort  required  to  reduce  the  backlog  of  cases  by  the 
substantial  margins  that  Windsor  has. 

Therefore,  instead  of  describing  Windsor’s  success  with  a  backlog  or  delay 
reduction  program,  efforts  are  made  to  define  Windsor’s  case  management 
successes  even  though  they  do  not  exist  and  probably  could  not  exist  during  the 
same  time  that  the  delay  reduction  program  was  being  undertaken. 

By  contrast,  the  Toronto  program  has  very  few  of  the  characteristics  typically 
assodated  with  a  delay/backlog  reduction  program  and  the  program  elements 
almost  certainly  fit  the  dassic  case  management  or  delay  prevention  mold.  The 
unqualified  successes  of  the  Toronto  case  management  program  would  be 
greatly  overshadowed,  however  if  we  were  to  present  those  successes  against 
the  backdrop  of  delay  reduction  efforts. 

2.  The  second  criteria  in  ascertaining  the  success  of  a  program  is  to  compare  the 
results  of  the  program  to  determine  if  the  program  has  met  the  goals 
established. 
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The  on-going  and  central  question  for  which  an  answer  has  been  sought  is  "Are 
cases  processed  faster  under  the  case  management  system?"  Since  there  was 
no  standard  set  as  to  the  speed  with  which  cases  should  be  processed,  only 
that  they  be  processed  faster  in  case  management,  there  is  little  dispute 
whether  the  program  is  successful.  Windsor,  Sault  Ste.  Marie  and  Toronto  all 
experience  faster  times  to  disposition  than  non-case  managed  cases.  And  in 
Toronto  and  Sault  Ste.  Marie,  the  total  number  of  cases  disposed  in  the  case 
management  program  is  substantially  higher  than  the  non-case  managed 
cases. 

In  a  recent  evaluation  of  the  pilot  projects  ( Caseflow  Management:  An 
Assessment  of  the  Ontario  Pilot  Projects  in  the  Ontario  Court  of  Justice,  Nov. 
1993)  ten  goals  or  evaluation  criteria  were  set  forth.  These  included: 

A.  Reduction  of  unnecessary  costs 

B.  Reduction  of  unnecessary  delay 

C.  Facilitation  of  early  settlements 

D.  Facilitation  of  fair  settlements 

E.  Expeditious  and  just  determination  of  actions 

F.  Sufficient  time  to  conduct  actions 

G.  Increased  certainty  and  predictability  of  trial  dates 

H.  Shorter  trials 

I.  Reduction  of  caseloads  (number  of  cases  pending) 

J.  Reduction  in  age  of  caseloads. 

These  criteria  for  evaluation  provided  additional  specificity  to  the  general  goal  of 
moving  cases  faster  through  the  system.  If  we  use  these  more  specific  criteria 
in  determining  the  success  of  the  case  management  program,  it  is  clear  from 
the  analysis  presented  in  the  above-referenced  report  that  each  of  these  criteria 
has  been  achieved,  in  varying  degrees,  in  each  of  the  pilot  projects.  The  single 
deficiency  in  this  analysis  is  that  the  measure  for  success  can  be  minor  so  long 
as  some  "reduction”  or  some  increased  "facilitation”  is  achieved.  In  the  absence 
of  specific  targets  for  reduction  or  facilitation,  there  is  no  way  to  determine  to 
what  degree  the  program  is  successful,  only  that  it  is  successful.  This  point, 
which  may  seem  small  when  taken  out  of  context,  should  actually  be  the 
cornerstone  of  any  analysis  that  attempts  to  ascertain  whether  the  costs  and 
effort  are  commensurate  with  the  benefits  gained. 

At  some  point,  a  threshold  can  be  defined  beyond  which  it  makes  no  sense  to 
pursue  the  benefits  because  the  costs  are  too  great  and  alternative 
opportunities  may  exist  that  would  provide  additional  benefits.  This  threshold  is 
impossible  to  evaluate  in  the  Ontario  Pilot  Projects  because  the  target  goals 
are  not  defined.  Despite  the  absence  of  targets  for  the  goals  set  forth  above,  it 
remains  a  valid  conclusion  that  the  case  management  program  is  successful 
when  the  results  of  case  management  are  viewed  in  context  of  the  goals  set 
forth  for  the  project. 
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Perhaps,  however,  the  single  most  important  by-product  of  the  case 
management  system  and  the  one  that  is  not  easily  quantified  are  the  numbers 
of  believers  in  the  case  management  program.  Whether  the  numbers  support 
the  final  conclusions  or  not,  it  is  vital  that  the  program's  success  be  measured 
by  whether  the  people  who  were  hopefuls  had  actually  become  believers  in  the 
system.  The  mere  presence  of  believers  in  the  system  Gudges,  lawyers,  and 
staff)  all  point  to  a  measure  of  success  -  one  which  may  not  be  quantifiable,  but 
which  has  a  far  more  significant  affect  on  the  program  than  ones  that  are 
quantifiable.  It  is  especially  encouraging  that  these  believers  comprise  their 
number  from  people  who  have  been  involved  in  the  program  and  people  who 
have  seen  the  practical  results. 

3.  The  third  criteria  is  to  examine  the  program's  effectiveness  against  conventional 
measures  used  in  similar  situations.  To  address  the  final  criteria,  statistical  data 
was  compiled  from  the  SUSTAIN  Case  Management  System.  The  statistical 
data  included  measures  that  have  been  used  as  evaluation  tools  in  other 
jurisdictions.  These  statistical  analyses  primarily  consisted  of  taking  a  subset  of 
cases  that  were  filed  in  a  particular  month  and  determining  at  what  aging  point 
they  became  resolved.  The  significance  of  this  measurement  is  that  the 
inventory  is  viewed  in  aggregate  for  a  particular  filing  month.  Progress  is  not 
viewed  simply^on  a  case-by-base  basis,  instead  the  aggregate  of  cases  filed  in 
a  particular  month  are  viewed  as  an  inventory  unit  and  we  ascertain  through  the 
analysis  how  much  of  the  inventory  remains  in  the  process  and  how  much  has 
been  completed  at  what  age  intervals.  For  example,  the  following  chart  shows 
the  cases  filed  in  December  1991  in  Toronto. 

Table  2.0 

Status  of  Toronto  Fast  Track  Filings 


CM-FST 

Pet 

Pnctl 

NCM-FST 

Pet 

Pnctl 

Total  Cases 

160 

100 

1401 

100 

Total  Pending 

1 

1 

729 

52 

Total  Disposed 

159 

99 

672 

48 

0  to  30  days 

10 

6 

6 

25 

2 

2 

31  to  90  days 

75 

47 

53 

361 

26 

28 

91  to  180  days 

41 

26 

78 

120 

9 

36 

180  to  365  days 

20 

13 

91 

72 

5 

41 

366  to  730  days 

11 

7 

98 

58 

4 

45 

731  or  more  days 

2 

1 

99 

36 

2 

48 

Cuts  filed  in  December  1991,  status  as  of  September  1994. 
CM-FST  ■  Case  Managed  Fast  Track 
NCM-FST  >  Non-Case  Managed  Fast  Track 


This  chart  illustrates  the  dramatic  effect  that  case  management  has  on  cases. 
First,  99  percent  of  all  cases  filed  in  December  1991  and  assigned  to  the  case 
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management  ptograrn  were,  disposed  as  of  September  1994.  Even  more 
impressive  is  that  91  percent  were  disposed  within  12  months  of  filing. 
Compared  to  the  Non-Case  Managed  cases,  where  only  48  percent  were 
disposed  as  of  September  1991  and  only  41  percent  were  disposed  in  12 
months. 


Table  2.1 

Status  of  Toronto  Standard  Track  Filings 


CM-FST 

Pet 

Pnctl 

NCM-FST 

Pet 

Pnctl 

Total  Cases 

178 

100 

1361 

100 

Total  Pending 

16 

9 

875 

64 

Total  Disposed 

162 

91 

486 

36 

0  to  30  days 

6 

3 

3 

6 

.4 

.4 

31  to  90  days 

22 

12 

16 

116 

9 

9 

91  to  180  days 

43 

24 

40 

72 

5 

14 

180  to  365  days 

36 

20 

60 

75 

5 

20 

366  to  730  days 

42 

23 

83 

135 

10 

30 

731  or  more  days 

13 

7 

91 

82 

6 

36 

Cum  filed  in  December  1991,  status  u  of  September  1994. 
CM-STD  ■  Case  Managed  Standard  Track 
NCM-STD  «  Non-Case  Managed  Standard  Track 


This  chart  illustrates  a  similarly  dramatic  affect.  First,  91  percent  of  all  cases 
filed  in  December  1991  and  assigned  to  the  case  management  program  were 
disposed  as  of  September  1994.  Even  more  impressive  is  that  83  percent  were 
disposed  within  24  months  of  filing.  Compared  to  the  non-case  managed  cases, 
where  only  36  percent  were  disposed  as  of  September  1991  and  only  30 
percent  were  disposed  in  12  months. 

Summary 

From  a  review  of  all  three  evaluation  methods  presented,  and  from  a  review  of  the 
numerous  analyses  performed  during  the  pilot  projects,  the  only  conclusion  is  that  the 
program  is  successful.  Case  management  in  the  Ontario  Courts  of  Justice  works. 
Litigants,  lawyers,  staff,  and  judges  are  better  off  in  terms  of  the  time  to  resolve  cases 
than  those  in  non-case  managed  cases.  That  is  the  conclusion  and  the  measure  of 
success. 

This  conclusion  should  not  be  surprising.  It  is  has  been  reported  many  times 
throughout  the  past  18  months.  What  has  been  missing,  however,  is  an  analysis  of 
why  the  program  was  successful,  what  the  costs  are  of  that  success,  and  whether  or 
not  these  factors  can  be  replicated  to  support  the  continuation  and  expansion  of  the 
program.  If  not,  then  an  even  more  interesting  question  arises:  “What  are  the  costs 
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that  must  be  paid  or  preconditions  that  must  be  satisfied  to  insure  that  the  continuation 
or  expansion  of  the  program  proceeds?* 

These  are  the  questions  with  which  the  authors  of  this  Summary  and  the  Report  are 
concerned.  After  it  became  abundantly  clear  that  the  case  management  program  was 
successful  by  all  conventional  measures,  a  great  deal  of  analysis,  review,  and  study 
was  focused  on  why  it  was  successful  and  what  would  be  required  for  expansion. 

What  factors  have  contributed  to  the  success  of  case  management? 

Much  has  been  written  about  what  makes  a  case  management  program  successful. 
While  many  factors  can  contribute,  the  following  list  prepared  by  the  American  Bar 
Association  provides  an  excellent  guide  to  designing  or  reviewing  a  program,  it  also 
serves  as  a  good  checklist  to  begin  identifying  the  presence  of  factors  that  might  have 
contributed  to  the  success  of  a  case  management  program.  As  a  starting  point  for 
discussing  the  factors  present  in  the  Ontario  pilot  projects,  we  assembled  the  elements 
and  provided  discussion  under  each  one. 

Sec  2.51  of  the  American  Bar  Association  Standards  delineates  the  essential  elements 
which  the  trial  court  should  use  to  manage  its  cases. 

Case  Management  (Delay  Prevention) 

A.  Court  supervision  and  control  of  the  movement  of  all  cases  from  the 
time  of  filing  of  the  first  document  invoking  jurisdiction  through  final 
disposition. 

This  element  is  pervasive  present  in  the  Ontario  projects  with  only  a  few 
variations.  Through  automation  and  rules,  the  court  and  staff  are  able  to  keep 
close  supervision  over  the  movement  of  all  cases  in  the  case  management 
program.  The  ability  to  track  these  cases  and  their  interim  steps  is  a  primary 
factor  in  the  program’s  success. 

B.  Promulgation  and  monitoring  of  time  standards  for  the  overall 
disposition  of  cases. 

While  the  court  has  time  standards,  they  do  not  address  the  overall  disposition 
of  cases.  As  a  result,  the  time  standards  take  an  individual  case  by  case 
orientation  rather  than  an  orientation  of  the  caseload  inventory.  Without  a 
target  disposition  date,  the  court  has  no  goal  to  consider  when  scheduling  or 
forcing  compliance.  Most  importantly,  without  a  target  disposition  date  there  is 
no  good  means  of  predicting  trial  workload.  With  target  disposition  dates 
SUSTAIN  makes  it  very  easy  to  view  cases  that  need  to  be  resolved  60  to  90 
days  or  more  in  the  future  and  therefore  may  require  a  trial.  By  using  this  tool, 
resources  can  be  more  effectively  managed.  Target  disposition  dates  should  be 
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a  significant  contributor  to  trie  success  of  the  program,  but  are  not  used  in  trie  U 
Ontario  pilot  projects. 

C.  By  rules,  conferences  or  other  techniques,  establishment  of  times  for 
conclusion  of  the  critical  steps  in  the  litigation  process,  including  the 
discovery  phase. 

The  Ontario  projects  have  established  times  for  the  conclusion  of  trie  critical 
steps  in  the  litigation  process.  The  presence  of  milestones  that  could  be 
monitored,  as  with  A  above,  contributed  substantially  to  the  success  of  the 
Ontario  projects.  Only  recently,  has  the  monitoring  of  the  discovery  phase  been 
eliminated  and  it  remains  to  be  seen  whether  this  will  impact  the  success  of  the 
program.  What  has  been  learned  from  other  case  management  programs  is 
that  monitoring  discovery  completion  can  be  eliminated  providing  that  there  is 
an  end  date  (trial  or  disposition,  for  instance)  that  would  force  completion  of 
discovery  voluntarily. 

D.  Procedures  for  early  identification  of  cases  that  may  be  protracted, 
and  for  giving  them  special  administrative  attention  where  appropriate. 

The  designation  of  “complex”  remains  a  category  in  some  pilot  projects  and  has 
been  eliminated  in  others.  The  process  exists  to  allow  for  protracted  cases,  but 
it  does  not  appear  to  be  a  factor  in  Ontario.  As  such,  this  element  appears  to  | 
have  no  affect  on  case  management  in  the  Ontario  pilot  projects.  The  presence  J 
of  this  element  during  everything  but  the  most  recent  phases  of  the  pilot  project 
does  not  seem  to  have  had  an  impact  on  the  success  of  the  case  management 
program.  A  mechanism  should  be  considered,  however,  for  the  courts,  at  its  i 
discretion  or  on  application  by  lawyers,  to  identify  complex  cases.  A  process 
should  exist  to  assign  that  complex  case  for  special  conferences  or  processes 
so  as  to  minimize  its  impact  on  the  non-complex  cases. 

E.  Adoption  of  a  trial  setting  policy  which  schedules  a  sufficient  number 

of  cases  to  ensure  efficient  use  of  judge  time  while  minimizing  resettings 
caused  by  overscheduling. 

This  element  has  not  been  sufficiently  used  or  managed  to  have  been  a 
significant  factor  in  the  success  of  the  program.  In  Windsor  it  has  been  non¬ 
existent  since  the  cases  in  case  management  have  not  been  given  trial  dates  as 
yet.  This  element  is  traditionally  an  important  element  in  the  design  of  a  case 
management  program. 

F.  Commencement  of  trials  on  the  original  date  scheduled  with  adequate 
notice. 

Perhaps  more  than  any  other  element,  firm  trial  dates  have  been  the  promise  to 
the  Bar  and  the  most  important  weapon  in  the  court’s  arsenal  for  resolving 
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cases.  To  date,  however,  firm  trial  dates  have  not  been  maintained  with  j 
sufficient  regularity  to  either  fulfill  the  promise  to  the  Bar  or  to  be  useful  in 
resolving  cases.  This  element  should  be  one  of  the  most  significant  in  / 
contributing  to  the  success  of  a  case  management  program. 

G.  A  firm,  consistent  policy  for  minimizing  continuances. 

Requests  for  extension  of  time  are  routinely  granted  on  the  first  request  in  all 
courts.  In  Windsor,  requests  for  extension  of  time  are  routinely  granted  at  all 
points  in  the  process.  In  Toronto,  requests  for  extension  of  time  are  monitored 
more  closely.  The  problem  in  both  pilot  projects  is  not  whether  extensions  of 
time  are  routinely  granted,  the  problem  is  that  there  is  no  target  disposition  date 
that  defines  a  time  frame  within  which  the  extension  can  be  granted  and  held  to 
some  standard.  For  the  court  to  have  a  firm,  consistent  continuance  policy,  it 
must  position  itself  to  have  firm  trial  dates.  This  is  why  it  is  vital  to  have 
management  reports  so  that  the  court  can  predict  with  regular  consistency  the 
resources  it  will  need  at  any  given  time  for  trials.  Since  there  have  been 
inconsistent  policies  and  practices  related  to  minimizing  continuances,  this 
element  could  not  be  a  substantial  contributor  to  the  success  of  the  program. 

Delay  Reduction  (Backlog  Reduction) 

A.  A  strong  continuing  judicial  commitment  to  delay  reduction,  expressed  in 
written  goals  and  objectives  to  guide  court  operations. 


The  judicial  commitment  to  delay  reduction  varies  substantially.  At  one  end  of 
the  spectrum  there  are  judges  whose  commitment  to  the  project  knows  no 
bounds.  At  the  other  end  of  the  spectrum,  there  are  judges  who  willingly 
attempt  to  undermine  the  project  by  routinely  granting  extensions  or  who 
outright  disregard  the  case  management  policies  and  procedures.  Furthermore, 
without  a  strong  and  unwavering  commitment  from  the  leadership  of  the 
judiciary,  case  management  cannot  work  regardless  of  the  resources  provided 
or  the  effort  expended  by  a  few.  If  there  is  one  principle  of  case  management 
that  is  essential,  it  is  that  leadership  -  judicial  leadership  is  the  cornerstone  of 
all  successful  case  management  programs.  Judicial  leadership  on  an  individual 
judge  and  court  level  has  been  a  very  significant  factor  in  the  success  of  the 
program  at  individual  levels.  The  absence  of  judicial  leadership  and 
commitment  from  a  policy  level  minimizes  the  success. 


i 


B.  A  published  case  management  plan  detailing  the  delay  reduction 

techniques,  ultimate  time  standards  and  a  transition  program  for  reaching 
those  standards  where  there  is  a  backlog  problem. 

As  discussed  earlier,  Windsor  substantially  dealt  with  their  existing  backlog  as  a 
precondition  of  starting  case  management.  Unfortunately,  they  did  so  at  the 
complete  expense  of  the  case  management  cases  and  a  new  backlog  has  now 
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emerged.  Nonetheless,  their  efforts  are  commendable  and  provide  an  excellent 
view  of  what  Toronto  will  have  to  deal  with  before  the  benefits  of  case 
management  can  be  fully  realized. 

C.  A  system  to  furnish  prompt  and  reliable  information  concerning  the  status 
of  cases  and  case  processing. 

The  Ministry  has  devoted  substantial  time  and  resources  to  automating  the  case 
management  system  and  while  much  work  remains  to  be  done,  the  foundations 
are  in  place  to  provide  prompt  and  reliable  information  about  cases.  This 
element  is  a  significant  contributor  to  the  success  of  the  case  management 
system.  Without  an  automated  system  to  perform  these  functions, 
management  information  would  not  be  available.  The  major  limitation  to  what 
has  been  provided  is  that  that  status  and  statistical  compilations  relate  primarily 
to  what  happened  in  the  past.  The  statistical  reports  do  not  identify  the  future 
trends,  the  future  resource  needs,  or  the  status  of  cases  that  might  be  taking 
longer  to  resolve. 

D.  Assessment  of  the  current  caseload  including  backlog  identification. 

Windsor  has  completed  an  entire  backlog  reduction  program,  however,  Toronto 
has  not.  As  discussed  earlier,  this  is  one  of  the  most  significant  steps  to  be 
undertaken  if  the  full  benefits  of  case  management  are  to  be  realized. 

E.  Analysis  of  productivity; 

F.  A  conscious  effort  to  use  internal  resources;  and 

G.  Utilization  of  special  expertise. 

These  items  are  regular  parts  of  the  Ontario  pilot  projects.  Their  significance  to 
the  success  of  the  program  is  less  than  the  other  elements. 

H.  Revision  of  rules  and  practices  to  implement  the  transition  program. 

No  transition  program  has  been  contemplated  as  yet.  Upon  determination  of 
the  pilot  projects’  success  a  transition  plan  would  need  to  be  developed.  A 
transition  plan  can  have  significant  impact  on  the  success  of  a  case 
management  program. 

I.  A  scheduled  termination  of  the  transition  program  with  interim  goals 
ultimately  resulting  in  full  implementation  of  time  standards. 

The  pilot  projects,  which  should  not  be  confused  with  a  transition  plan,  are 
scheduled  to  expire  shortly.  If  case  management  is  to  be  continued  and 
expanded,  then  a  transition  plan  would  be  very  important.  To  date  the  lack  of  a 
transition  period  has  had  little  effect  on  the  success  of  the  pilot  projects. 
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Summary 

After  reviewing  these  essential  elements  of  a  case  management  program,  it  is  easy  to 
see  that  there  are  a  few  elements  lacking  in  the  Ontario  Pilot  Projects.  Does  this  imply 
that  since  Ontario’s  case  management  program  has  been  successful,  these  elements 
are  not  necessary?  No.  While  it  could  be  argued  that  some  of  these  elements  are 
minor  components  of  a  case  management  program  and  therefore  not  important  to  the 
overall  success,  several  of  the  missing  elements  in  Ontario  have  been  proven  many 
times  to  be  quite  significant  to  the  success  of  other  case  management  programs. 
These  elements  include,  judicial  leadership  and  commitment,  case  processing  goals, 
and  reduction  of  backlog. 

Our  conclusion  is  that  many  of  the  elements  traditionally  associated  with  successful 
case  management  programs  are  not  present  in  the  Ontario  pilot  projects.  The 
absence  of  these  elements  have  been  compensated  by  other  factors.  These 
compensating  factors  include  the  following:  a  dedicated  and  committed  group  of  bar 
representatives;  a  staff  that  understands  case  management  and  takes  the  individual 
initiative  to  maintain  and  refine  the  operational  support  component;  and  most 
importantly  there  is  a^core  group  of  judicial  officers  who  have  carried  the  majority  of  the 
workload,  trained  other  judges  in  the  particulars  of  case  management;  provided 
extraordinary  leadership,  created  a  vision,  and  dedicated  a  substantial  amount  of  their 
professional  and  personal  time  to  “making  it  work".  While  effort  has  been 
acknowledged  by  other  bench  officers  it  has  raised  suspicion  of  case  management  and 
a  reluctance  to  participate  in  the  program.  This  is  all  the  more  reason  why,  these 
efforts,  while  they  are  commendable  and  desirable,  cannot  be  the  basis  for  maintaining 
a  program.  These  individuals  may  not  be  here  tomorrow,  or  the  burden  may  be  too 
great  to  shoulder  without  additional  support. 

Case  management  is  not  about  single  acts  of  Herculean  effort  -  though  sometimes 
these  are  required  to  take  a  project  over  the  hump  or  to  reduce  the  backlog.  Instead, 
case  management  is  about  institutionalizing  a  process  and  a  support  component  that 
has  as  its  first  and  second  concern  the  fair,  just,  economic,  and  timely  management  of 
cases.  It  is  simply  a  way  of  doing  business. 

Case  management  is  not  a  pilot  project,.  It  is  not  a  buzzword  or  fad.  It  is  not  a  trick  to 
transform  judges  from  experienced,  respected  jurists  into  process  managers.  And,  it 
most  certainly  is  not  a  means  to  other  ends.  Case  management  is,  in  fact,  an  end  unto 
itself,  it  is  preservation  of  the  most  important  roles  and  functions  of  the  judiciary.  It  is 
insuring  that  the  public’s  trust  is  protected.  It  is  fulfilling  the  very  reason  that  courts 
exist.  To  think  of  case  management  in  other  terms  is  to  relinquish  it  to  a  lesser  task. 

To  make  case  management  the  order  of  business  for  all,  many  things  must  be  done. 


Executive  Summary 

October  31, 1994 

QUINDECA  Corporation 

Page  14 

. 


Justice  in  Ontario:  A  Change  of  Pace 
Evaluation  of  the  Case  Management  Pilot  Projects 


Foremost  is  a  clear  articulation  from  the  Bench,  Bar,  and  Ministry  leadership  that  case 
management  is  not  a  program  or  project,  but  it  is  the  regular  order  of  business.  To  this 
end,  case  management  must  cease  being  a  separate  set  of  rules  or  procedures  -  it 
must,  instead,  be  the  rules  of  court,  the  rules  of  civil  procedure,  the  standards  of  judicial 
administration,  or  the  terms  of  reference.  As  long  as  the  principles  of  case 
management  are  secondary  to  the  daily  routine  of  work,  the  efforts  put  toward  case 
management  will  be  extra-curricular,  excessive,  and  burdensome.  And,  only  a  few  will 
do  it  as  they  have  been  doing  thus  far. 

What  are  the  costs  or  preconditions  that  must  be  satisfied  before  case 
management  can  become  the  regular  order  of  business? 

As  with  many  new  programs,  the  benefits,  goals,  and  costs  are  frequently  identified  in 
an  effort  to  determine  whether  a  program  should  be  implemented  or  continued.  So  it 
was  with  case  management  in  the  Ontario  Pilot  Projects.  Unfortunately,  despite  all  of 
the  excellent  consultation  and  analysis,  one  of  the  more  dominant  themes  emerging 
today  is:  “I  wish  i  had  known  or  understood  when  we  started  this 

program.” 

It  appears  that  while Jhe  benefits  and  goals  were  defined,  and,  in  large  part,  the  rules 
for  success  were  made  known  to  the  designers  and  implementers  of  case 
management,  there  exists  a  striking  void  when  it  comes  to  the  operational 
requirements  for  case  management  -  both  generally  and  specifically.  This  void  has 
created  confusion  and  false  expectations.  Despite  the  extraordinary  and  commendable 
effort  put  forth  by  the  Bar,  Ministry  and  the  Bench  on  the  whys  and  whats  of  case 
management,  a  commensurate  effort  was  needed  on  what  case  management 
requires,  and  how  it  is  to  be  accomplished. 

The  following  represents  the  preconditions  that  must  be  considered  and  resolved  prior 
to  making  a  decision  to  proceed  with  case  management.  As  the  authors  have  pointed 
out,  it  is  not  a  question  of  whether  case  management  works,  but  why  has  it  worked  and 
whether  it  is  a  sufficient  platform  for  considering  continuation  and  expansion.  It  is  our 
conclusion  that  it  is  not. 

Since  case  management  involves  the  substantial  commitment  and  cooperation  of  the 
Ministry,  the  Bench,  and  the  Bar,  the  preconditions  -  those  that  are  required  by  each 
agency  or  group  and  those  that  are  required  to  be  provided  by  each  agency  or  group 
must  be  defined  and  delineated.  In  this  way,  the  preconditions  then  become  a 
“ statement  of  expectations”  or  “set  of  rules  of  engagement ”  -  in  essence,  a  contract. 
Without  definition,  clarification,  and  provision  of  these  preconditions,  case  management 
can  and  might  even  be  successful,  but  the  foundation  upon  which  it  is  built  may  not  be 
strong  enough  to  support  the  efforts  on  a  long  term  basis  and  likely  will  result  in  greater 
costs  -  both  human  and  monetary  -  than  would  otherwise  have  been  required. 

As  an  introduction  to  the  discussion  of  preconditions,  it  should  be  noted  that  those 
preconditions  presented  in  this  Summary  (and  Report)  do  not  reflect  blanket 
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recommendations  since  further  analysis  would  be  required  before  any  definitive 
recommendation  could  be  formulated.  These  preconditions,  do  however,  reflect  the 
authors’  conclusion,  based  on  analysis  specific  to  the  Ontario  pilot  projects,  that  in 
some  degree  and  in  some  way,  these  preconditions  must  be  satisfied  if  case 
management  is  to  be  successful  in  Ontario.  Certainly  many  of  the  preconditions  exist 
in  other  jurisdictions  and  there  has  been  excellent  research  conducted  to  identify  the 
common  practices  in  judicial  systems  where  case  management  has  been  successful. 
The  preconditions  listed  in  this  report  are  specific  to  the  unique  characteristics  of  the 
Ontario  judicial  system  as  best  as  can  be  determined  by  understanding  the  operations 
in  Windsor,  Sault  Ste.  Marie,  and  Toronto.  In  this  context,  the  preconditions  can  only 
become  specific  recommendations  when  further  analysis  is  conducted  and  negotiations 
are  undertaken.  The  preconditions  are  divided  into  four  categories:  Systemwide, 
Bench,  Ministry,  and  Bar.  For  the  Bench,  Ministry,  and  Bar  there  are  two  sets  of 
preconditions:  those  that  are  needed  by  that  group  (Needs)  and  those  that  must  be 
provided  by  that  group  (Commitments). 

Lastly,  it  would  be  simplest  to  identify  and  recommend  satisfaction  of  these 
preconditions  without  regard  to  cost.  The  costs  of  the  program  and  the  ability  to  fund 
the  program  provide  the  context  in  which  satisfaction  of  these  preconditions  must  be 
viewed.  To  view  them,  however,  in  isolation  of  other  programs  would  be  to  suggest 
they  can  only  be  resolved  if  new  money  can  be  found.  This  is  not  the  evaluation 
team’s  conclusion.  In  fact,  for  every  precondition  that  has  a  fiscal  impact,  the 
evaluation  team  has  identified  an  offsetting  cost  reduction  or  new  revenue  source  that 
could  be  considered  to  defray  or  completely  offset  the  cost  of  the  program. 
Reallocating  existing  resources,  changing  operational  priorities,  and  re-thinking  the 
premises  for  some  existing  costs  all  contribute  to  the  pool  of  available  funds  to  satisfy 
these  preconditions. 

These  cost  reductions  or  revenue  sources,  however,  are  not  being  published  as  part  of 
this  report  for  two  reasons:  first,  they  themselves  tend  to  become  the  focus  of  the 
discussion  rather  than  the  operational  needs  that  should  be  addressed  by  each 
precondition;  and  second,  the  evaluation  team  has  not  had  access  to  the  people  and 
information  necessary  to  quantify  and  justify  each  cost  or  revenue  area.  As  the 
preconditions  are  considered,  however,  it  is  important  to  note  that  the  evaluation  team 
believes  that  “new  money”  should  not  be  the  sole  determining  factor  in  whether  case 
management  should  proceed.  To  this  end,  the  evaluation  team  is  available  to  discuss 
each  of  these  areas  as  starting  points  for  detailed  analysis. 

As  the  preconditions  are  discussed,  it  must  be  noted  that  they  are  presented  in  the 
following  context: 

1 .  Case  management  works  -  both  generally  and  in  the  specific  case  of 
the  pilot  projects  in  Ontario. 


2.  Case  management  is  worth  doing.  The  degree  to  which  it  is  worth  doing 
if  it  involves  the  elimination  of  some  other  program  or  the  creation  of  a 
new  funding  source,  or  a  change  in  the  way  things  work  is  subject  to 
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further  analysis  and  negotiation  and  in  that  sense  it  may  be  determined 
that  despite  me  benefits  of  case  management,  it  may  not  be  worth  the 
costs. 

3.  Case  management,  despite  its  successes  and  public  value,  should  not 
be  continued  or  expanded  until  and  unless  the  preconditions  listed 
below,  and  others  perhaps,  are  thoroughly  resolved  and  all  panties  either 
agree  to  satisfy  or  to  live  without  satisfaction  of  each  precondition. 

Systemwide  Preconditions 

The  following  preconditions  are  not  applicable  to  a  single  agency  or  group,  instead, 

they  apply  to  the  overall  program. 

1.  Target  disposition  dates  and  inventory  level  goals  for  each  track  must  be 
established. 

2.  There  must  exist  a  plan  and  dearly  articulated  commitment  to  specifically 
defining,  identifying,  and  resolving  backlog. 

3.  There  must  bl  cooperation  and  communication  fadlitated  through  on-going  and 
regular  meetings  of  the  Ministry,  Bench,  and  Bar. 

4.  A  detailed  transition  plan  must  be  developed  and  defined.  The  transition  plan 
must  take  into  account  an  equal  effort  at  subjecting  new  cases  and  existing 
cases  to  the  time  standards,  thereby  preventing  the  addition  of  new  cases  to  the 
backlog,  while  redudng  the  existing  backlog.  This  should  indude  a  commitment 
and  goal  for  100  percent  of  all  new  cases,  with  a  2  to  5  year  target  date  for  all 
existing  cases. 

5.  There  must  be  early  and  on-going  consideration  of  applying  time  standards  to 
all  types  of  cases:  criminal,  family  law,  dvil,  etc.  At  a  minimum,  ail  facets  of  the 
judidal  system  must  be  considered  if  case  management  is  to  be  successful  in 
any  one  area,  otherwise,  demands  in  the  criminal  division  can  quickly  absorb 
the  resources  of  the  dvil  division  and  render  case  management  inoperable. 

6.  A  systemwide  assessment  of  the  adequacy  of  resources  and  of  the  most  logical 
allocation  of  those  resources  in  support  of  case  management  must  be 
undertaken.  Without  such  information,  it  will  be  difficult  to  identify  all  of  the 
program  elements  or  to  design  a  system  that  will  meet  the  current  and  future 
needs. 
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Preconditions  of  and  for  the  Bench 

The  Bench  has  the  single  most  important  role  as  it  relates  to  leadership.  The  ultimate 
responsibility  for  the  timely,  economic,  fair  and  just  resolution  of  cases  rests  with  the 
courts.  Unless  that  responsibility  is  adequately  met,  there  is  a  corresponding  decrease 
in  public  confidence  in  courts  as  effective  forums  for  dispute  resolution.  There  are  four 
primary  principles  with  which  the  Bench  must  demonstrate  leadership  if  case 
management  is  to  have  long-term  success:  commitment,  control,  consistency,  and 
cooperation.  To  insure  that  the  Bench  is  able  to  fulfill  the  leadership  role  that  is 
required,  the  following  preconditions  must  be  considered: 

Needs 

A  Case  Management  Coordinator 

The  pilot  courts  have  operated  largely  without  a  central  point  person 
whose  primary  task  it  is  to  manage  the  case  management  program  for 
the  court.  With  the  court’s  leadership  role  in  case  management, 
someone  is  needed  to  continually  assess  the  pulse  of  the  program.  This 
person  should  also  be  the  primary  liaison  with  the  Ministry  and  Bar  and  is 
responsible  for  managing  the  system  from  the  court’s  perspective.  This 
person  is  responsible  for  inventory  control  insuring  that  no  cases  age 
beyond  established  standards;  organizing  and  coordinating  the  judicial 
resources  to  insure  full  utilization  and  coverage;  managing  protracted  or 
difficult  cases  that  might  otherwise  disrupt  the  processing  of  other  cases; 
identifying,  analyzing,  and  recommending  adjustments  or  refinements  to 
the  program;  managing  the  court’s  calendar,  identifying  areas  that  need 
temporary  allocation  of  resources  because  of  fluctuations  in  workload  or 
unexpected  absences;  and  maintaining  communication  with  the  Bar  and 
Ministry  to  resolve  problems  or  issues.  Probably  the  single  most 
important  function  of  this  person  is  to  insure  that  the  court  organizes  its 
resources  and  manages  its  calendar  so  that  cases  reach  resolution  or 
are  provided  with  a  predictable  and  firm  trial  date  within  the  prescribed 
standards. 

B.  Judicial  Support  Officers 

One  of  the  characteristics  that  has  emerged  from  the  decades  and 
diversity  of  case  management  programs  is  that  repeated  control  and 
review  by  the  court  aids  substantially  in  the  management  and  timely 
resolution  of  cases.  There  appear  to  be  a  fair  number  of  factors  in  the 
Ontario  Courts,  particularly  in  the  larger  courts,  where  rotation  of 
assignments  and  volume  make  it  difficult  to  consider  an  individual 
calendar  system  that  would  provide  this  type  of  consistent  control  and 
review.  As  such,  an  institutional  layer  of  judicial  officers  (masters, 
commissioners,  etc.)  that  would  have  permanent  or  at  least  long-term 
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assignment  to  a  team  would  provide  many  benefits.  The  benefits 
include  allowing  the  justices  to  spend  a  greater  portion  of  their  time  to 
providing  trial  dates;  devoting  more  time  to  substantive  matters  that 
require  the  special  training  and  experience  of  a  justice;  and  to  assist  in 
the  reduction  of  backlog.  These  judicial  support  positions  must  have  the 
training  and  experience  sufficient  to  handle  complex  legal  matters  and  to 
insure  that  the  Bar  affords  them  the  same  respect  as  is  afforded  a 
justice. 

C.  Technology 

If  the  court  is  being  asked  and  is  asking  itself  to  take  a  greater 
managerial  role  in  the  processing  of  cases,  then  it  must  be  provided  with 
the  tools  of  management.  At  a  minimum,  these  tools  should  include 
electronic  mail,  word  processing,  spreadsheets  for  statistical  report 
analysis  and  review;  and  access  to  the  database  for  reviewing  individual 
case  progress,  at  a  minimum. 

D.  Training 

Managerial  training  and  technology  related  training  are  the  two  most 
important  areas  where  the  court  needs  assistance  if  they  are  to 
effectively  assume  the  roles  being  required  by  case  management. 

E.  Centrally  Assigned  Judges  (Temporary) 

The  judicial  system  is  one  of  the  most  complex  and  certainly  the  most 
challenging  processes.  There  are  many  components  involved  in  the 
timely  resolution  of  cases.  These  components  include  judicial  and  non¬ 
judicial  resources,  facilities,  litigants,  lawyers,  etc.  It  is  important  to 
recognize  the  difficulty  of  managing  a  production  environment  that  is  as 
complex  as  the  judicial  process,  which  is  compounded  by  the  fact  that 
the  principles  in  the  process  are  not  inclined  to  work  together  for  a 
common  outcome.  Furthermore,  the  court  does  not  have  the  luxury  of 
controlling  the  number  of  cases  coming  into  its  environment.  Therefore, 
fluctuations  will  occur  that  require  temporary  assistance  to  keep  the 
system  on  track.  There  are  two  ways  this  can  be  accomplished: 
temporary  reassignment  of  existing  resources  or  tapping  into  a  pool  of 
available  resources  from  a  central  location. 

Commitments 

To  insure  that  the  system  works  well  for  the  other  parties,  there  are  several 

requisite  contributions  and  commitments  that  must  be  made  by  the  Bench  if 

case  management  is  to  be  successful. 
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A.  Fuil  and  On-going  Commitment  of  all  Bench  Officers 

All  judges  involved  in  case  management  must  commit  themselves  to 
manage  the  pace  of  litigation  and  accept  their  share  of  accountability  for 
enforcing  time  standards. 

B.  Commitment  by  the  leadership  to  manage  bench  officers  who  do  not 
support  the  program. 

The  Chief  Justice,  the  Regional  Senior  Justices,  and  other  judicial 
leaders  must  support  and  oversee  the  commitment  of  individual  judges 
to  the  enforcement  of  time  standards. 

C.  Central  Review 

Case  management  progress  must  be  reviewed  and  monitored  centrally 
by  the  Chief  Justice  and  the  Regional  Senior  Justices.  Without  this 
central  leadership  and  review,  case  management  will  have  a  propensity 
to  become  fragmented  and  cumbersome.  Additionally,  central  review 
creates  a  heightened  awareness  of  the  importance  of  case 
management. 

D.  Consistency  throughout  the  province. 

While  flexibility  to  accommodate  local  pperating  practices  and  size  are 
important  to  a  province-wide  case  management  program,  the  standards, 
monitoring,  effectiveness,  and  general  program  design  components 
should  be  consistent  throughout  the  province. 

E.  Educational  forums  for  the  Bench,  Bar,  and  Ministry 

The  Bench,  Bar,  and  Ministry  staff  must  have  continuous  training  in  the 
techniques  of  case  management. 

G.  Aggressive  management  to  insure  firm  trial  dates. 

Without  aggressive  case  management,  the  court  cannot  accurately 
predict  resource  needs  for  cases  pending  trial  or  disposition.  It  is 
virtually  impossible  to  anticipate  trial  needs  (courtrooms  and  judges) 
without  understanding  the  quantity  and  progress  of  cases  in  the  pending 
inventory. 
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H.  Willingness  to  challenge  conventional  policies  and  practices. 

Case  management  requires  individuals  to  challenge  conventional 
policies  and  practices.  This  may  include  staffing  levels  and  deployment, 
case  assignment  systems,  sitting  protocols,  and  the  role  of  the  judge  in 
managing  the  progress  of  cases. 

Preconditions  of  and  for  the  Ministry  of  the  Attorney  General 

The  Ministry’ s  role  is  perhaps  one  of  the  most  difficult  since  they  control  very  little  of 
the  overall  process,  but  are  required  to  handle  most  of  the  daily  operations.  Much  of  a 
case  management  program  is  “nuts  and  bolts"  operations.  To  insure  that  these 
operations  run  smooth  there  are  several  important  preconditions  for  the  Ministry. 

Needs 

A.  Clear  and  Unwavering  Commitment  by  the  Judiciary  and  the  Bar 

Without  a  clear  and  unwavering  commitment  by  the  Bench,  the  Ministry 
cannot  provide  an  operational  platform  that  will  succeed.  It  will  not 
matter  how  many  milestones  are  tracked,  or  how  many  notices  are  sent, 
if  the  Bench  allows  slippage  of  the  time  standards  on  large  numbers  of 
cases,  then  the  program  cannot  be  successful. 

While  a  similar  commitment  from  the  Bar  would  facilitate  case 
management  it  does  not  carry  the  same  prerequisite  weight  that  a 
commitment  from  the  Bench  carries.  Nonetheless,  the  evaluation  team 
believes  that  in  Ontario  where  the  program  has  been  largely  initiated  by 
the  Bar,  that  the  Bar  should  be  required  to  declare  its  support  for  and 
willingness  to  adhere  to  the  standards  established. 

B.  Reduced  Costs  or  Increased  Revenues 

Technology,  training,  and  resources  all  cost  money  regardless  of  the 
source.  To  fund  the  various  program  elements,  the  Ministry  must  have  a 
commitment  from  its  own  leadership,  the  Bench,  and  the  Bar  to  re¬ 
evaluate  existing  expenditures  and  revenue  sources. 

C.  Increased  Training  for  Court  Staff 

Staff  are  most  effective  when  they  understand  the  process  and  the 
reasons  for  the  process.  To  this  end,  it  may  be  obvious  that  additional 
training  on  the  technology  or  on  general  court  operations  is  needed,  but 
it  is  equally  important  the  Bench  and  Bar  provide  regular  educational 
sessions  that  help  educate  the  staff  on  the  goals,  operations,  needs  and 
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how  their  roles  fit  into  the  overall  process  of  the  case  management 
program. 

D.  Regular  policy  and  operations  meetings  with  the  Bench  and  the  Bar. 

The  Ministry  must  insure  that  staff  have  time  to  meet  with  Bench  and  Bar 
representatives.  Currently  many  staff  are  required  to  meet  during  non- 
business  hours  to  participate  in  the  policy  and  process  meetings  that  are 
an  important  part  of  the  case  management  process.  Time  to  attend,  and 
willingness  to  coordinate  these  meetings  are  an  integral  component  to 
the  success  of  case  management  programs.  The  Bench  and  the  Bar 
must  take  all  necessary  steps  to  include  Ministry  staff  in  all  policy  and 
procedure  meetings.  When  there  are  meetings  that  include  only  the 
respective  representatives  of  the  Bench  or  the  Bar,  the  results  of  those 
meetings  should  be  reviewed  with  Ministry  staff  to  insure  that  proposed 
policies  or  procedures  do  not  have  negative  implications  for  the  support 
component  that  would  otherwise  reduce  the  anticipated  benefits  of  the 
proposed  policy  or  procedure. 

E.  Reduction  in  policies  and  procedures  that  result  in  unnecessary 
clerical  or  administrative  tasks. 

One  of  the  biggest  stumbling  blocks  for  staff  are  the  numerous  policies 
and  procedures  that  result  in  unnecessary  clerical  or  administrative 
tasks.  Case  management  should  provide  the  catalyst  for  reviewing 
operations  and  streamlining  procedures  or  eliminating  policies  that 
hinder  staffs  ability  to  support  the  case  management  program. 


Commitments 

A.  Provide  improved  support,  more  efficient  operations 

The  Ministry  must  provide  streamlined  efficient  operations.  Monitoring 
case  management  requires  a  great  deal  of  administrative  effort  if  the 
Bench  is  to  avoid  becoming  overwhelmed  with  every  case.  To  insure 
that  the  Bench  does  not  have  to  divert  its  resources  from  the  more 
substantive  aspects  of  law  to  the  procedural,  the  Ministry  must  have  the 
most  efficient  and  effective  support  structure, 

B.  Provide  initial  and  on-going  funding. 

Funding  for  case  management  is  largely  composed  of  two  items.  The 
first,  is  that  which  relates  to  start-up  costs.  Those  costs  that  are 
necessary  to  bring  the  support  structure  to  the  level  that  is 
commensurate  with  the  workload.  The  second,  is  related  to  on-going 
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costs.  Much  debate  has  occurred  through  the  years  over  whether  case 
management  requires  new  costs.  Experience  has  shown,  that  except  for 
initial  costs  which  vary  significantly,  case  management  does  not  impose 
any  particular  cost  requirement.  Instead,  we  often  find  that  case 
management  illustrates  the  point  that  delay  is  function  of  workload, 
resources,  and  management.  Not  one  of  these  areas  alone  will 
necessarily  impact  the  speed  with  which  cases  progress  through  the 
system.  The  Ministry  must,  therefore,  provide  a  sufficient  level  of 
resources  to  meet  the  demands  of  the  workload.  Case  management, 
then,  will  provide  a  mechanism  to  insure  that  those  resources  are 
appropriately  deployed  to  meet  the  case  processing  goals. 

C.  Provide  consistency  in  all  operations  at  all  locations. 

The  nonjudicial  support  component  must  function  with  a  high  degree  of 
consistency  at  all  levels  and  in  all  operations  and  locations.  Case 
management  is  as  much  about  discipline  in  the  handling  of  cases  to 
insure  their  steady  progress.  Discipline  can  best  be  achieved  when  their 
is  consistency  from  one  case  to  the  next,  from  one  operation  to  the  next, 
and  from  one  location  to  the  next. 

D.  Willingness  to  re-examine  existing  procedures 

Case  management  requires  individuals  to  challenge  conventional 
policies  and  practices.  This  may  include  staffing  levels,  workload 
distribution  and  resource  allocation  systems,  workflow,  and  the  role  of 
staff  in  administrative,  para-professional,  and  clerical  roles  as  they  relate 
to  managing  the  progress  of  cases. 

E.  Public  support  for  the  program 

The  Ministry  must  publicly  support  the  program  and  commit  its  resources 
and  leadership  to  the  effective  implementation  of  case  management. 

F.  Leadership  during  the  transition  phase. 

Transition  to  a  case  management  system  involves  a  high  degree  of 
coordination  and  attention  to  detail.  While  long-term  management  and 
leadership  rest  heavily  on  the  judiciary’s  shoulders,  the  attention  to 
administrative  detail  demands  the  strongest  leadership  position  to  be 
provided  by  the  Ministry. 


Executive  Summary 

October  31, 1994 

QUINDECA  Corporation 

Page  23 

■ 


- 


Justice  in  Ontario:  A  Change  of  Pace 
Evaluation  of  the  Case  Management  Pilot  Projects 


Preconditions  of  and  for  the  Bar 

The  Bar  has  the  most  pivotal  role  in  the  management  and  operation  of  this  program. 
While  case  management  programs  have  been  successful  without  active  support  from 
the  Bar,  those  that  work  best  and  the  defining  characteristic  that  distinguishes  the 
Ontario  program  to  date,  has  been  the  voluntary  and  aggressive  support  of  the  Bar. 

Needs 

A  Enhanced  communication  and  access  to  the  Bench  and  the  Ministry 
on  general  matters  of  case  processing;  and  access  to  the  Bench  to 
resolve  difficult  hurdles  in  individual  cases. 

The  presence  of  firm,  predictable  trial  dates  will  have  the  affect  of  forcing 
early  client-lawyer  and  lawyer-lawyer  discussion  and  evaluation  of  a 
case.  The  Bar  still  needs  a  judicial  forum  for  defining  the  issues  on 
complex  or  “difficult  to  settle’  cases  and  to  seek  resolution  before  trial. 

B.  Improved  processes  for  filing  cases  and  bringing  cases  to  the  court 
for  resolution. 

To  facilitate  efficiency,  the  Bar  must  move  itself,  and  the  Ministry  and 
Bench  must  provide  vehicles  for  filing  cases  and  bringing  those  cases  to 
the  court  for  resolution.  This  precondition  is  based  largely  on  the 
successful  application  of  technology  in  the  Ministry  in  support  of  the  case 
management  pilot  project.  With  similar  application  to  lawyers’  operations 
and  their  interactions  with  the  Ministry  and  the  Bench,  additional 
efficiencies  can  be  achieved. 

C.  Firm,  predictable  trial  dates. 

To  the  degree  that  the  Bar  is  able  to  change  public  perception  about  the 
process,  and  results  of  litigation,  they  must  be  able  to  plan  for  and 
manage  their  caseloads  against  the  backdrop  of  firm,  predictable  trial 
dates.  This  improves  the  Bar’s  ability  to  manage  its  caseload,  and  it  is 
the  most  significant  tool  in  achieving  early  and  meaningful  discussion 
and  evaluation  of  a  case. 

D.  Consistent  application  of  the  rules  to  all  cases. 

The  Bar  needs  to  rely  on  the  application  of  the  rules  for  processing 
cases  to  be  consistent  for  all  cases  on  a  particular  track.  Random 
application  of  the  rules  will  provide  opportunities  for  cases  to  slip  in  the 
system  and  create  scheduling  problems  in  the  future. 
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Commitments 

A  Commitment  to  identifying  and  resolving  individual  instances  where 
other  lawyers  attempt  to  abuse  or  take  unfair  advantage  of  the 
system. 

The  Bench  and  the  Ministry  alone  cannot  be  responsible  for  insuring 
compliance  with  the  rules  of  the  litigation  process.  The  Bar  must  work 
with  the  Ministry  and  the  Bench  to  develop  and  support  the  application  of 
appropriate  sanctions  or  actions  when  lawyers  do  not  comply  with  the 
rules. 

B.  Funding 

The  Bar  must  work  with  the  Ministry  to  define  new  sources  of  funding 
and  cost  offsets.  The  Bar  is  in  the  unique  position  to  provide  funding 
and  support  for  improved  operations  if  it  can  be  shown  that  such  funding 
will  produce  operations  that  lessen  the  costs  to  their  clients. 

C.  Reduction  of  backlog 

The  Bar  must  assist  the  Bench  and  Ministry  in  reducing  backlog.  To  this 
end,  the  Bar  must  take  it  upon  itself  to  meaningfully  review  the  status 
and  merits  of  unresolved  cases  and  to  file  settlements  or  judgments  in 
those  cases  that  have  been  resolved  but  for  which  the  Ministry  or  Bench 
has  no  knowledge. 

D.  Provide  on-going  support  and  educational  seminars 

The  Bar  must  sponsor  regular  educational  seminars  on  how  to  manage 
cases  under  the  new  rules.  Assistance  will  be  needed  to  identify  real 
examples  and  benefits  to  other  members  of  the  Bar  and  to  articulate, 
clearly,  how  the  new  civil  process,  for  example,  benefits  their  operations, 
their  business,  and  their  clients.  Additionally,  the  Bar  needs  to  provide 
support  for  educating  the  public  and  demonstrating  the  benefits  to 
litigants. 


Summary 

The  preconditions  presented  here  assume  that  efforts  will  be  made  to  include  those 
essential  elements  described  in  this  report  that  comprise  a  successful  case 
management  program.  The  preconditions  specifically  discussed  in  this  section  are  the 
most  significant  as  they  relate  to  major  areas  of  operation  or  policy. 
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It  is  important  to  avoid  concluding  that  the  presence  of  preconditions  necessarily  means 
new  money  or  costs,  new  positions,  or  new  systems.  In  fact,  it  is  contrary  to  the 
essence  of  case  management  to  require  these  components  as  a  condition  of  case 
management.  New  money,  new  positions,  or  new  systems  are  only  required  if  the 
funds,  positions,  or  systems  are  currently  under-funded,  or  if  they  cannot  be  reallocated 
from  other  areas.  In  these  instances,  new  revenue  sources  may  need  to  be 
considered.  If  new  funds  or  reallocation  of  existing  funds  is  not  possible,  then  case 
management  should  not  proceed  because  the  preconditions  cannot  be  satisfied.  The 
preconditions  are  paramount.  Failure  to  satisfy  these  preconditions  is  a  prescription  for 
failure. 

The  pilot  projects  have  produced  a  rich  base  of  experience  and  knowledge.  The 
evaluation  team  could  not  find  any  effort  that  had  been  wasted  or  which  did  not 
produce  a  meaningful  perspective  on  the  project.  Perhaps  the  most  significant  finding 
is  the  capacity  of  the  Bench,  Bar,  and  Ministry  to  find  meaningful  solutions  to  real 
problems,  their  ability  to  explore  all  facets  of  an  issue,  and  their  willingness  to  set  aside 
personal  preferences  during  the  debate  on  alternative  courses  of  action.  Only  a  small 
portion  of  this  capacity  has  been  tapped  so  far:  to  make  inadequate  use  of  these 
resources  would  be  to  deprive  the  public  of  their  right  to  have  confidence  in  their 
institutions  and  to  take  pride  in  the  fact  their  public  officials  had  taken  every  step 
possible  to  provide  the  finest  judicial  system  possible.  Regardless  of  the  decisions  to 
proceed,  the  individuals  who  have  toiled  selflessly  deserve  the  highest  praise  and 
respect.  It  is  largely  because  of  them  that  there  is  a  discussion  to  be  had  on  the  merits 
of  continuing  the  program.  Had  it  not  been  for  their  efforts,  there  would  be  no  program 
to  evaluate. 
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Introduction 


Justice  is  the  great  concern  of  man  on  earth.  It  is  the  ligament  which 
holds  civilized  beings  and  civilized  nations  together.  Wherever  her 
temple  stands,  and  so  long  as  it  is  duly  honored,  there  is  foundation  for 
social  security,  general  happiness  and  improvement,  and  progress  of  our 
race.  And  whoever  labors  on  this  edifice  with  usefulness  and  distinction, 
whoever  clears  its  foundations,  strengthens  its  pillars,  adorns  its 
entablatures,  or  contributes  to  raise  its  lofty  dome  still  higher  in  the  skies, 
connects  himself  in  the  name  and  fame  and  character  with  that  which  is 
and  must  be  durable  as  the  frame  of  human  society. 


Daniel  Webster 
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Introduction 

The  efficient  administration  of  justice  has  ail  too  often  been  hindered  by  real  and 
perceived  differences  between  the  goals  of  justice  and  the  needs  of  management. 
These  differences,  unfortunately,  extend  to  even  the  most  routine  administrative  and 
clerical  tasks  -  despite  the  obvious  disassociation  of  these  tasks  from  the  bigger  and 
broader  goals  of  justice.  Since  the  late  1970’s  and  early  1980’s  when  a  number  of 
courts  began  taking  control  of  their  administrative  processes,  there  have  been  a  variety 
of  systemic  factors  that  have  produced  an  increased  need  for  courts  to  think  differently 
about  their  operations,  to  seek  out  new  methods  for  processing  cases,  and  to  develop 
new  techniques  for  administering  justice. 

As  with  many  courts,  the  Ontario  Courts  of  Justice,  have  for  many  years,  been 
concerned  with  the  increasing  workload  -  measured  in  both  quantity  of  new  cases,  the 
complexity  of  cases,  and  the  ratio  of  cases  to  judicial  and  non-judicial  resources  -  and 
the  impact  that  this  workload  has  on  the  courts  ability  to  adjudicate  cases.  One  of  the 
answers,  until  the  past  few  years,  has  been  to  extend  the  length  of  time  that  it  takes  to 
process  a  case.  In  effect,  to  uphold  the  status  quo  with  regard  to  processing  cases,  but 
ease  the  workload-to-resource  disparity  by  extending  the  life  of  a  case.  This  action, 
inadvertent  as  it  may  have  been,  was  been  on  the  hope  that  the  workload-to-resource 
ratio  would  improve  and  the  age  of  a  case  would  eventually  be  reduced  without  much 
intervention.  Unfortunately,  in  most  courts  several  systemic  factors  shattered  these 
hopes.  The  non-replenishment  of  resources;  particularly  masters;  the  explosion  of 
criminal  cases  and  the  “priority”  status  afforded  them;  a  failure  to  recognize  the 
increased  complexity  of  cases  and  the  increased  sophistication  of  “professional” 
litigants;  a  changing  public  perception  for  spending  priorities;  and  the  increased 
competition  for  scarce  fiscal  resources  all  created  a  need  for  management  that 
previously  was  not  deemed  as  necessary. 

The  trend,  in  most  public  service  agencies,  has  been  toward  reduced  services.  These 
reduced  services  manifest  themselves  in  many  ways:  delays,  reduced  access,  and 
decreased  quality.  With  the  emergence  of  the  systemic  factors  listed  above,  the 
challenge  has  been  for  the  Ontario  Courts  of  Justice  to  effectively  utilize  their  limited 
resources  on  items  that  provide  long-term  relief  and  solutions  from  these  problems. 
Few  would  argue,  that  for  some,  there  can  never  be  sufficient  resources  to  handle  the 
workload  and  few  would  argue  that  if  sufficient  resources  were  available  there  would  be 
no  delays  in  processed.  The  problem  continues  to  be  who  decides  what  is  enough 
resources  and  what  is  an  acceptable  delay. 

In  recognition  of  the  increased  demands  on  the  judicial  process  and  a  greater 
awareness  of  the  public’s  needs  and  frustrations,  the  Ontario  Courts  of  Justice,  the 
Ministry  of  the  Attorney  General,  and  the  Bar  decided  that  the  undefined  and 
uncontrolled  progress  of  cases  was  no  longer  acceptable.  To  insure  the  integrity  of  the 
court’s  most  fundamental  and  sacred  responsibility  -  that  of  providing  a  neutral  forum 
for  dispute  resolution  -  judges,  ministry  staff,  and  the  bar  had  to  expand  their  view  of 
themselves  to  include  new  and  important  roles  as  caseflow  managers.  To  this  end, 
the  JCCR  (Joint  Committee  on  Court  Reform)  in  conjunction  with  the  bench  and 
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administration  began  evaluating  alternative  programs  to  attack  the  real  and  perceived 
factors  that  were  causing  cases  to  age  in  an  inactive  pending  state  for  an  unreasonable 
period  of  time.  The  result  of  this  delay  was  and  remains  the  perception  by  the  litigants 
that  the  system  is  unjust,  unfair,  inaccessible,  and  expensive.  To  correct  these 
perceptions  and  provide  a  more  responsive  judicial  system,  a  series  of  pilot  projects 
were  created.  These  pilot  projects  were  designed  to  introduce  the  management  of 
cases  into  the  judicial  system.  The  program  has  since  become  known  as  the  Case 
Management  Program. 

This  report  deals  with  the  results  of  one  attempt  by  the  Ontario  Courts  of  Justice,  the 
Ministry  of  the  Attorney  General,  and  the  Bar  to  provide  some  mechanism  for  dealing 
with  these  problems  and  the  changing  complexion  of  litigation.  The  case  management 
pilot  projects,  which  are  the  subject  of  this  report  and  its  underlying  evaluation,  have 
produced  many  tangible  results  and  generated  alternatives  that  previously  may  not 
have  been  considered. 

Case  Management  and  the  Ontario  Pilot  Projects 

Inflexibility,  unresponsiveness,  absence  of  public  concern,  an  obsession  with  activity 
rather  than  result,  bureaucratic  paralysis,  lack  of  innovation,  high  overhead  -  these  are 
the  battle  cries  of  case  management.  Attacks  on  the  judiciary  such  as  these  are  not 
new,  they  did  not  suddenly  appear.  They  have  been  present  all  along.  It’s  just  that 
until  recently,  courts  did  not  have  to  worry  about  them. 

Therefore,  one  of  the  most  compelling  arguments  for  case  management  is  preservation 
of  the  necessary  independence  of  the  judiciary.  Many  judges  see  an  imposed  role  of 
“manager"  as  contrary  to  their  “judicial"  role.  Unfortunately,  it  is  this  perception  that 
most  threatens  their  independence  and  the  preservation  of  their  more  traditional  role  of 
judge.  If  judges  do  not  take  control  of  their  institutions,  then  others  will  do  it  for  them. 
In  this  way,  case  management  serves  many  ends. 

First,  case  management  provides  a  vehicle  or  tool  for  judges  to  insure  that  their  ability 
to  provide  a  neutral  forum  for  resolution  of  disputes  is  secure.  In  this  way,  their  unique 
function  and  their  unique  charter  to  meet  such  an  important  societal  need  continues 
with  the  highest  level  of  public  confidence. 

Second,  case  management,  when  properly  implemented,  addresses  society’s  needs  for 
an  increased  awareness  by  the  judiciary  of  the  judiciary’s  role  in  a  “public”  setting.  That 
is  to  say,  that  the  benefits  traditionally  derived  from  case  management  programs  are 
indicative  of  those  benefits  and  services  that  the  public  has  come  to  demand  of  our 
public  institutions  in  today’s  modem  society. 

Third,  case  management  increases  the  judiciary’s  ability  to  predict  its  resource  needs, 
to  allocate  resources  effectively,  and  to  provide  some  control  over  the  processing  of 
cases  in  an  environment  that  is  otherwise  fraught  with  production  pitfalls.  This 
increased  control  contributes  to  the  judiciary’s  ability  to  preserve  its  flexibility  in 
determining  sitting  protocols,  assignment  schemes,  and  workload  distribution. 
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Fourth,  case  management  is  good  for  the  general  puDiic  and  the  litigant  public  because 
case  management  works.  Case  management  has  been  proven  successful  in  many 
systems  and  in  alternative  forms  in  inventory  and  production  processes  in  the  private 
sector. 

Background 

In  June  1988,  the  JCCR  requested  a  system  of  “case  flow  management”  in  the  Ontario 
Courts  to  address  the  perceived  problems  of  delay  in  the  court  system.  Case 
management  pilot  projects  were  established  in  Toronto,  Windsor,  and  Sault  Ste.  Marie. 

The  history  of  these  pilot  projects  is  well  documented  and  the  authors  of  this  Summary 
(and  Report)  do  not  wish  to  replicate  what  most  certainly  is  a  comprehensive  review  of 
the  progress  of  the  pilot  projects.  Instead,  what  the  authors  have  done,  is  to  extract 
from  these  reports  and  interviews,  the  most  salient  points  that  indicate  a  trend,  a 
theme,  or  a  direction  that  is  rooted  in  the  history  .and  which  have  profound  affects  on 
the  program  as  it  is  operated  today.  There  are  six  primary  points  that  emerge  from  the 
historical  background: 

A.  The  recurring  emphasis  of  the  pilot  projects,  that  is,  the  central  theme  upon 
which  the  programs  and  subsequent  evaluations  have  been  based  is  best 
characterized  by  the  statement:  "Case  Management  is  defined  as  a  system  that 
manages  the  time  and  events  of  a  law  suit  as  it  passes  through  the  justice 
system." 

B.  Evaluations,  reviews,  and  analyses  have  produced  an  abundance  of  support  for 
case  management. 

C.  The  historical  accounts  indicate  a  preoccupation  with  the  perceived  need  to 
micro-manage  the  rules  or  time  standards  at  the  expense  of  spending  time  on 
developing  the  systems  and  support  structure  necessary  to  fully  utilize  the 
judicial  and  non-judicial  resources.  Furthermore,  there  is  a  noticeable  lack  of 
attention  in  the  historical  reports  to  the  view  that  managing  the  total  case 
inventory  is  equally  as  important  as  the  monitoring  of  individual  process  steps. 

D.  The  methods  and  criteria  of  determining  success  are  undefined  and  success  is 
interpreted  differently  from  one  pilot  project  to  another. 

E.  The  historical  record  demonstrates  a  consistent  and  successful  effort  to  make 
case  management  work. 

F.  The  program  was  largely  initiated  by  the  Bar  which  typically,  in  other  jurisdictions 
where  case  management  is  started,  maintains  an  adversarial  posture. 
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While  each  of  these  points  is  worthy  of  substantial  discussion,  the  authors  have  chosen 
to  weave  these  points  into  the  report,  for  they  form  the  very  foundation  of  the 
evaluation  and  provide  an  ideal  vehicle  for  answering  the  fundamental  questions  posed 
above. 

Today,  the  case  management  programs  are  still  in  the  midst  of  metamorphosis.  This 
evaluation  is  intended  to  uncover  that  metamorphosis  and  provide  some  insight  into 
what  the  pilot  courts  have  accomplished,  to  identify  the  successes  and  setbacks  and 
the  specific  and  likely  causes  of  those  successes  and  setbacks;  to  define  clearly  and  to 
set  for  debate  the  requisite  preconditions  that  must  be  satisfied  if  additional 
expenditures  and  efforts  are  to  be  spent  on  improving  case  management;  and  most 
importantly,  to  provide  a  road  map  to  the  implementation  should  the  political  and 
economic  preconditions  be  satisfied. 
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Quantitative  Data 


We  are  glutted  with  data,  but  starved  for  intelligence. 

Futurist  Jeffery  Halett 

It  ain’t  what  you  don’t  know  that’ll  hurt  you; 

its  what  you  know  that  ain’t  true. 

Will  Rogers 

Where  is  the  wisdom  we  have  lost  in  knowledge? 
Where  is  the  knowledge  we  have  lost  in  information? 

T.S.  Eliot 
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QUANTITATIVE  DATA 


Making  decisions  is  an  important  part  of  managing.  The  successful  decision  maker 
relies  on  such  things  as  experience,  judgment,  and  data.  Many  of  the  data  available  to 
managers  are  quantitative;  that  is,  the  data  are  in  the  form  of  numbers  that  must  be 
studied  and  analyzed  in  order  to  arrive  at  a  decision. 

It  is  not  surprising  that  quantitative  data  is  a  such  a  significant  aid  to  case  management. 
It  is  difficult  to  imagine  managing  case  progress  without  timely  and  accurate  data  that 
give  a  good  overview  of  court  and  courtroom  operations,  as  well  as  a  good  detailed 
picture  of  individual  case  status  and  progress. 

The  ability  to  analyze  data  in  a  quantitative  framework  often  provides  important  insights 
into  problems  or  trends.  In  a  complex  situation  where  many  factors  are  related,  it  is 
very  difficult,  if  not  impossible,  for  a  manager  to  conceptualize  what  will  happen  as  a 
result  of  a  particular  decision.  There  are  just  too  many  factors  and  interrelationship  of 
which  to  keep  track.  Frequently  the  quantitative  analysis  provides  a  solution  or  a 
perspective  that  is  not  intuitively  obvious.  The  following  information  is  intended  to 
illustrate  this  point  and  to  provide  a  quantitative  framework  for  evaluation  of  the  case 
management  pilot  projects. 

What  is  presented  is  a  cross  section  of  statistical  measures  that  provide  indicators  of 
the  pilot  courts’  progress.  This  quantitative  review  does  not  purport  to  provide  a 
thorough  analysis  of  all  program  elements,  instead  it  is  intended  to  provide  judges, 
administrators,  and  lawyers  with  an  intelligent  framework  for  evaluating  their  program. 

Much  of  the  statistical  information  presented  here  supports  many  of  the  conclusions 
that  resulted  from  similar  analyses  conducted  by  the  Ministry,  however,  the  actual 
numbers  and  the  statistical  orientation  or  focus  may  be  different.  Lastly,  some  of  the 
statistics  presented  are  intended  to  provide  a  contextual  framework  for  the  analysis  of 
the  data  or  as  descriptors  of  the  program.  Comparative  data  is  not  always  available  for 
all  descriptors. 

Rather  than  attempt  to  analyze  the  impact  or  significance  of  each  statistical  measure  to 
the  pilot  projects,  this  section  deals  exclusively  with  the  presentation  of  data  in  the 
forms  compiled.  Each  statistical  chart  is  provided  with  a  brief  description  and 
interpretation.  Supporting  data  is  available  upon  request. 

Evaluation  of  the  data  is  provided  throughout  the  report  in  support  of  findings  or 
conclusions. 
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Definition  of  Terms  and  Data 

CM  (Case  Managed)  This  refers  to  those  cases  that  have  been  subjected  to  the  rules 
expediting  process  in  the  Toronto  or  Ontario  pilot  projects.  For  Toronto,  this 
represented  approximately  10  percent  of  the  general  civil  cases  filed  from  December  1, 
1991  forward.  For  Windsor,  this  data  included  100  percent  of  the  general  civil  cases 
filed  from  September  1990  forward. 

NCM  (Non-Case  Managed)  This  refers  to  all  other  comparable  cases  not  assigned  to 
the  case  management  system  as  defined  above. 

Track. 

Track  refers  to  the  designation,  on  a  case-by-case  basis  of  the  speed  with  which  the 
case  is  expected  to  progress  through  the  system.  In  Toronto,  for  instance,  there  are 
Fast  Track,  Standard  Track,  and  until  recently,  Complex  Track.  In  some  cases  a  “track" 
designation  is  provided  to  provide  a  base  of  comparison  between  the  case  managed 
and  non-case  managed  cases.  In  the  non-case  managed  sample,  the  designation  of  a 
track  does  not  imply  that  the  case  is  subjected  to  any  expedited  processing  than  any 
other  non-case  managed  track.  It  is  provided  simply  as  a  tool  for  comparing  the 
progress  of  cases  between  case  managed  and  non-case  managed  samples. 

Data. 

The  data  used  in  this  section  was  extracted  from  the  data  bases  of  the  Toronto  and 
Windsor  projects.  The  data  was  extracted  in  September  1994  from  the  SUSTAIN  Case 
Management  System,  utilizing  XTRIEVE.  Once  the  data  was  extracted,  it  was 
electronically  transferred  to  an  Excel  spreadsheet.  Data  integrity  is  dependent  wholly 
on  the  accuracy  and  validity  of  data  entry  into  the  SUSTAIN  Court  Case  Management 
System. 

Supporting  Data. 

As  part  of  the  quantitative  analysis,  statistical  analyses  and  data  were  reviewed  as 
prepared  by  the  Ministry  of  the  Attorney  General.  There  are  a  variety  of  excellent 
statistical  analyses  contained  in  these  various  reports  and  they  have  been  incorporated 
into  other  reports  or  evaluations  of  the  case  management  pilot  projects.  They  are  not 
included  in  this  report  for  this  reason,  however,  the  type  of  statistical  measures 
provided  for  case  management  evaluation  and  monitoring  are  discussed  in  later 
sections  of  this  report. 
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Graphs. 

The  accompanying  charts  and  graphs  were  prepared  using  the  Harvard  Graphics  for 
Windows  program  with  data  compiled  in  the  Excel  spreadsheets.  The  charts  were 
printed  on  a  Hewlett  Packard  S50C  inkjet  printer.  The  file  Ontario.prs  is  available.  The 
charts  and  graphs  are  intended  to  illustrate  key  points  utilized  in  the  project  evaluation. 
Each  chart  is  prefaced  by  a  narrative  description  of  the  chart.  Distribution  of  each  chart 
should  include  the  narrative  description. 
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TORONTO  CASE  STATUS 
Chart  1.00 

Percent  of  Cases  Pending  by  Track  and  By  Age 


The  data  for  this  chart  is  derived  from  cases  filed  in  a  particular  month.  Analyses  were 
done  on  several  months,  however  the  first  month  of  the  program  in  Toronto,  seemed  to 
provide  as  representative  a  case  as  any  other  month  analyzed. 

This  chart  depicts  the  percent  of  cases  pending  at  the  end  of  two  years,  with  inventory 
reduction  points  at  key  intervals.  Each  “dropa  in  inventory  represents  a  time  interval  of 
case  progress.  The  intervals  are:  0-30  days,  31-90  days,  91-180  days,  181  to  365 
days,  12  to  18  months,  and  24  months. 

Comparable  statistics  are  provided  for  four  tracks:  two  case  managed  and  two  non¬ 
case-managed.  The  case  managed  tracks  include  those  cases  that  were  actually 
assigned  to  either  aJTast”  or  “standard"  track.  The  non-case  managed  cases  do  not 
reflect  an  assignment  of  a  case  to  a  specific  track,  but  it  reflects  a  designation,  for 
comparative  purposes,  the  track  that  those  non-case  managed  cases  would  have  been 
assigned  had  they  been  in  the  case  management  sample.  This  provides  a  meaningful 
data  set  for  comparison. 

The  blue  area  represents  the  pending  inventory  over  two  years  of  cases  filed  in 
December  1991  and  assigned  to  the  case  management  fast  track.  The  results  are  as 
follows: 


1 .  98  percent  of  the  cases  are  disposed  within  12  months  of  filing. 

2.  99  percent  of  the  cases  are  disposed  within  18  months. 

The  red  area  represents  the  pending  inventory  over  two  years  of  cases  filed  in 
December  1991,  and  assigned  to  the  case  management  standard  track.  The  results 
are  as  follows: 

1.  70  percent  of  the  cases  are  disposed  within  12  months  of  filing. 

2.  80  percent  of  the  cases  are  disposed  within  18  months. 

3.  90  percent  disposed  within  24  months. 
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The  yellow  area  represents  the  pending  inventory  over  two  years  of  cases  filed  in 
December  1991,  not  assigned  to  case  management,  but  which  have  a  “fast  track" 
designation.  The  results  are  as  follows: 

1.  40  percent  of  the  cases  are  disposed  within  12  months  of  filing. 

2.  45  percent  of  the  cases  are  disposed  within  18  months. 


3.  55  percent  of  the  cases  are  disposed  within  24  months. 


The  brown  area  represents  the  pending  inventory  over  two  years  of  cases  filed  in 
December  1991,  not  assigned  to  case  management,  but  which  have  a  “standard  track" 
designation.  The  results  are  as  follows: 


1.  20  percent  of  the  cases  are  disposed  within  12  months  of  filing. 

2.  30  percent  of  the  cases  are  disposed  within  18  months. 

3.  35  percent  of  the  cases  are  disposed  within  24  months. 


The  comparison  between  case  managed  cases  and  non-case  managed  cases  reflects 
that  while  there  is  a  “natural”  reduction,  as  demonstrated  in  the  non-case  managed 
segments,  the  reduction  occurs  faster  and  more  dramatically  when  cases  are  case 
managed.  Furthermore,  the  “natural”  reduction  in  inventory  is  different  between  “fast” 
and  “standard"  designated  cases. 
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TORONTO  CASE  STATUS:  STANDARD  TRACK  CASES 

Chart  1.01 

Status  at  One  Year  and  Two  Year  Intervals 

This  chart  compares  the  percentage  of  dispositions  and  pending  cases  for  case 
managed  and  non-case  managed  standard  track  cases  at  one  and  two  year  intervals. 
The  case  managed  track  includes  those  cases  that  were  actually  assigned  to  the 
“standard*  track.  The  non-case  managed  cases  do  not  reflect  an  assignment  of  a  case 
to  a  specific  track,  but  reflect  a  designation,  for  comparative  purposes,  of  the  track  that 
those  non-case  managed  cases  would  have  been  assigned  had  they  been  in  the  case 
management  sample.  This  provides  a  meaningful  data  set  for  comparison. 

The  two  charts  show  the  relative  percentages  of  disposed  versus  pending  cases  for 
each  of  the  case  managed  and  non-case  managed  cases.  Each  horizontal  bar 
represents  a  particular  month  in  which  the  cases  were  filed.  The  pending  inventory  and 
disposition  rate  for  each  horizontal  bar  reflects  that  status  of  those  cases  at  one  year 
and  two  year  intervals. 

For  “1  yr  12/91"  cases,  80  percent  of  the  case  managed  cases  had  been  disposed 
within  12  months  of  filing  versus  only  20  percent  for  non-case  managed  cases.  The 
importance  of  this  diagram  is  to  illustrate  what  patterns,  if  any,  exist  over  time.  The  one 
and  two  year  sample  reflects  Five  time  periods,  three  months  apart. 

The  primary  results  show  that  after  an  initial  surge  in  the  case  managed  sample  in 
December  1991,  the  one  year  results  yield  60-70  percent  of  the  cases  disposed,  with 
more  than  80  percent  disposed  within  24  months. 

By  contrast,  the  non-case  managed  sample  shows  only  minor  increases  in  dispositions 
between  the  12  and  24  month  period  and  modest  dispositions  at  the  one  year  interval. 
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TORONTO  CASE  STATUS;  FAST  TRACK  CASES 
Chart  1.02 

Status  at  One  Year  and  Two  Year  Intervals 

This  chart  compares  the  percentage  of  dispositions  and  pending  cases  for  case 
managed  and  non-case  managed  fast  track  cases  at  one  and  two  year  intervals. 

The  case  managed  track  includes  those  cases  that  were  actually  assigned  to  the  “fast” 
track.  The  non-case  managed  cases  do  not  reflect  an  assignment  of  a  case  to  a 
specific  track,  but  reflect  a  designation,  for  comparative  purposes,  of  the  track  that 
those  non-case  managed  cases  would  have  been  assigned  had  they  been  in  the  case 
management  sample.  This  provides  a  meaningful  data  set  for  comparison. 

The  two  charts  show  the  relative  percentages  of  disposed  versus  pending  cases  for 
each  of  the  case  managed  and  non-case  managed  cases.  Each  horizontal  bar 
represents  a  particular  month  in  which  the  cases  were  filed.  The  pending  inventory  and 
disposition  rate  for  each  horizontal  bar  reflects  that  status  of  those  cases  at  one  year 
and  two  year  intervals. 

For  “1  yr  12/91"  cases,  80  percent  of  the  case  managed  cases  had  been  disposed 
within  12  months  of  filing  versus  only  20  percent  for  non-case  managed  cases.  The 
importance  of  this  diagram  is  to  illustrate  what  patterns,  if  any,  exist  over  time.  The  one 
and  two  year  sample  reflects  five  time  periods,  three  months  apart. 

The  primary  results  show  that  efforts  after  one  year  yields  more  than  80  percent  of  the 
cases  disposed,  with  more  than  90  percent  consistently  disposed  within  24  months. 

By  contrast,  the  non-case  managed  sample  shows  only  minor  increases  in  dispositions 
between  the  12  and  24  month  period  and  more  than  40  percent  dispositions  at  the  one 
year  interval. 
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TORONTO  CASE  STATUS 
Chart  1.03 

Case  Management  Dispositions  By  Type 

This  diagram  shows  the  percentage  of  dispositions  by  type  for  all  case  managed  cases 
filed  since  December  1991.  The  results  are  as  follows: 

1 .  31 .2  percent  were  disposed  of  by  Default  Judgment 

2.  26.2  percent  were  Dismissed  by  a  Judge 

3.  11.7  percent  were  Dismissed  by  the  Register 

4.  9.0  percent  were  Discontinued  by  Notice 

5.  8.2  percent  went  to  Judgment 

6.  7.1  percent  Settled 

7.  4.6  percent  were  disposed  by  Order 

8.  1 .9%  were  disposed  of  by  some  other  method. 
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TORONTO  CASE  STATUS 
Chart  1.04 

Case  Management  Events  by  Type 


This  pie  chart  shows  the  breakdown  of  events  recorded  on  case  managed  cases  since 
December  of  1991.  These  represents  all  events  recorded  in  the  electronic  data  base 
and  may  exclude  categories  of  events  not  tracked.  Additionally,  some  events  recorded 
do  not  involve  judicial  time.  Among  these  are  Motions  for  Extension  of  Time  of  which  a 
significant  portion  do  not  require  the  involvement  of  a  judicial  officer  to  process.  The 
nonjudicial  time  to  process  these  events,  however  is  significant. 

As  the  chart  illustrates: 

1 .  31.0  percent  of  the  tracked  events  were  Motions  for  Extension  of  Time 

2.  25.6  percent  were  for  Motions  Other 

3.  12.7  percent  for  Pretrial 

4.  10.2  percent  for  Motions  to  Dismiss 

5.  8.4  percent  Other 

6.  5.1  percent  for  Trial 

7.  4.5  percent  for  Motions  for  Judgment 

8.  2.7  percent  for  Case  Conferences. 
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TORONTO  CASE  STATUS 
Chart  1.05 

Case  Managed  Cases:  Standard  Track 


Age  of  Disposed  Cases 


This  diagram  illustrates  the  relative  age  of  cases  disposed  for  ail  cases  filed  from 
December  1991  to  September  1992.  This  chart  is  compared  against  similar  tracks  on 
the  following  three  charts. 

For  each  track,  the  pie  chart  depicts  the  number  of  pending  versus  disposed  cases  for 
the  sample  of  all  cases  filed  from  December  1991  to  September  1992  as  of  September 
1994  (two  years). 

For  the  case  managed  standard  track  sample,  only  12.5  percent  of  the  cases  filed  from 
12/91  to  9/92  are  pending  as  of  September  1994.  The  87.5  percent  disposed  were 
disposed  in  the  following  age  categories: 
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TORONTO  CASE  STATUS 
Non-Case  Managed  Cases:  Standard  Track 


Age  of  Disposed  Cases 


This  diagram  illustrates  the  relative  age  of  cases  disposed  for  all  cases  filed  from 
December  1991  to  September  1992.  This  chart  is  compared  against  similar  tracks  on 
the  following  three  charts. 

For  each  track,  the  pie  chart  depicts  the  number  of  pending  versus  disposed  cases  for 
the  sample  of  all  cases  filed  from  December  1991  to  September  1992  as  of  September 
1994  (two  years). 

For  the  non-case  managed  standard  sample,  67  percent  of  the  cases  filed  from  12/91 
to  9/92  are  pending  as  of  September  1994.  The  33  percent  disposed  were  disposed  in 
the  following  age  categories: 
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TORONTO  CASE  STATUS 
Non-Case  Managed  Cases:  Fast  Track 


Age  of  Disposed  Cases 


This  diagram  illustrates  the  relative  age  of  cases  disposed  for  all  cases  filed  from 
December  1991  to  September  1992.  This  chart  is  compared  against  similar  tracks  on 
the  following  three  charts. 

For  each  track,  the  pie  chart  depicts  the  number  of  pending  versus  disposed  cases  for 
the  sample  of  all  cases  filed  from  December  1991  to  September  1992  as  of  September 
1994  (two  years). 

For  the  non-case  managed  fast  track  sample,  48.7  percent  of  the  cases  filed  from 
12/91  to  9/92  are  pending  as  of  September  1994.  The  51.3  percent  disposed  were 
disposed  in  the  following  age  categories: 


A. 

0-30 

8.8  percent 

B. 

31-90 

56.3  percent 

C. 

91-180 

15.5  percent 

D. 

181-365 

10.2  percent 

E. 

365-730 

7.4  percent 

F. 

730  + 

1.9  percent 
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TORONTO  CASE  STATUS 
Frequency  of  Requests  for  Extension  of  Time 


This  chart  represents  the  frequency  of  requests  for  extension  of  time.  Of  the  total 
requests  for  extension  of  time,  60  percent  were  the  only  request  for  extension  on  a 
case.  22.4  percent  of  the  cases  had  more  than  two  requests  for  extension,  9.7  percent 
had  three,  4.5  percent  had  four  requests,  and  3.4  percent  had  five  or  more  requests. 
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Chart  1.10  -  Ontario  Case  Mgt 
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Caseflow  Management  and  Delay  Reduction 
Statement  of  General  Principles 


Trial  Courts  should  be  guided  by  the  general  principle  that 
from  the  commencement  of  litigation  to  its  resolution, 

whether  by  trial  or  settlement, 
any  elapsed  time  other  than  reasonably  required 
for  pleadings,  discovery,  and  court  events 
is  unacceptable  and  should  be  eliminated. 

To  enable  the  just  and  efficient  resolution  of  cases 
the  court,  not  the  lawyers  or  litigants, 
should  control  the  pace  of  litigation. 

A  strong  judicial  commitment  is  essential  to  reducing  delay 
and,  once  achieved,  maintaining  a  current  docket. 

Sec  2.50 

Standards  Relating  to  Court  Delay  Reduction 
American  Bar  Association 
1976 


The  people  of  the  State  of  California  expect  and  deserve 
prompt  justice  and  the  speedy  resolution  of  disputes. 
Delay  in  the  resolution  of  litigation  may  reflect  a  failure  of  justice 
and  subjects  the  judiciary  to  a  loss  of  confidence  by  the  public 
in  both  fairness  and  utility  as  a  public  institution. 
Delay  reduces  the  chance  that  justice  will  in  fact  be  done, 
and  often  imposes  severe  emotional  and  financial  hardship  on  litigants. 

Government  Code  Section  66601(b) 
State  of  California. 

Premise  for  The  Trial  Court  Delay  Reduction  Act  of  1986 
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Findings  and  Conclusions 


Delays  have  dangerous  ends. 
Henry  VI,  Pt  1  [lll.ii.33] 


Null  us  quippe  credit  aliquid,  nisi  prius  cogitaverit  esse  credendum. 

[No  one,  indeed,  believes  anything, 
unless  he  previously  knows  it  to  be  believable.] 

An  Old  Saying 
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INTRODUCTION  TO  ANALYSIS 

While  this  report  make  extensive  reference  to  the  Toronto  General  Division  case 
management  program  and  the  Windsor  case  management  program,  substantial  effort 
has  been  put  forth  by  the  Sault  Ste.  Marie  and  Toronto  Provincial  Family  Law  Court.  . 
Omitted  reference  to  the  projects  in  Sault  Ste.  Marie  and  the  Toronto  Provincial  Family 
Law  Court  are  not  intended  to  imply  that  these  programs  did  not  have  significant 
contributions  to  make  to  this  evaluation.  Due  to  time  constraints,  however,  less  time 
was  allocated  to  these  areas  after  it  appeared,  from  telephone  conferences,  that  the 
Sault  Ste.  Marie  experiences  would  be  largely  covered  by  the  experiences  in  Windsor 
and  Toronto,  at  least  as  they  relate  to  this  evaluation.  While  the  Family  Law  Provincial 
Court  related  significant  successes  in  their  program,  statistical  data  was  not  available 
which  hindered  our  analysis.  The  authors  of  this  Summary  and  the  Report  apologize 
for  any  omission  related  to  these  two  programs  which  might  have  further  illustrated  a 
point  and  given  credit  to  the  excellent  work  performed  in  these  courts  and  offices. 

The  analysis  included  a  variety  of  methodologies:  interviews,  observation,  statistical 
and  quantitative  analysis,  comparative  analysis,  and  research.  While  there  are  many 
aspects  to  the  evaluation  which  could  have  been  strengthened  by  additional  time  or 
improved  data  collection  and  analysis  from  the  beginning  of  the  programs,  the 
evaluation  team  doel  not  believe  that  the  findings  or  conclusions  would  be  different 
from  those  presented  in  this  report.  The  initial  and  essential  focus  of  the  evaluation 
was  on  whether  the  case  management  program  was  successful.  At  the  heart  of  this 
question  are  many  different  issues  and  questions. 

To  ascertain  the  answer  to  this  question  and  then  to  provide  some  explanation  of  the 
results  of  the  evaluation,  the  evaluation  team  divided  the  analysis  into  the  following 
questions: 

A.  Has  there  been  sufficient  success  of  the  case  management  program  to 
warrant  continuation? 

B.  If  there  has  not  been  sufficient  success,  then  what  factors  contributed  to  lack  of 
success;  or  if  there  has  been  sufficient  success,  then  what  factors  contributed  to 
that  success? 

C.  What  costs  must  be  paid  or  preconditions  satisfied  before  continuation  or 
expansion  is  successfully  undertaken? 

These  three  questions  form  the  heart  of  the  analysis.  Each  is  viewed  from  different 
perspectives  and  the  trade-offs  of  cost,  resources,  and  benefits  are  constantly 
intertwined  into  the  analysis.  Each  of  the  three  questions  is  discussed  at  length  below. 
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Has  there  been  sufficient  success  of  the  case  management  program  to  warrant 
continuation? 

Yes.  One  of  the  most  significant  themes  in  the  historical  accounts  of  the  pilot  projects 
has  been  the  overwhelming  success  that  the  programs  appear  to  have  had.  By  almost 
every  measure  examined  by  staff,  the  case  management  program  has  produced 
quantifiable  results  that  support  the  success  of  the  program. 

The  results  of  this  pilot  program  have  been  extraordinarily  impressive,  particularly  in 
view  of  findings  discussed  later  in  this  report.  In  Toronto  and  Sault  Ste.  Marie,  the  time 
from  filing  of  a  case  to  disposition  improved  remarkably  and  the  number  of  cases 
pending  after  one  year  from  filing  decreased  substantially.  In  Windsor  equally 
impressive  results  were  found  in  the  speed  with  which  cases  reached  disposition. 
While  the  number  of  cases  pending  in  Windsor  after  one  year  did  not  decrease  as  they 
had  in  Toronto  or  Sault  Ste.  Marie,  the  Windsor  success  story  lies  in  the  reduction  of 
their  substantial  backlog  which  existed  prior  to  case  management. 

Implementation  of  case  management  affects  the  way  in  which  the  courts,  lawyers,  and 
staff  involved  in  case  management  do  business.  In  some  cases,  case  management 
has  caused  many  operational  changes,  in  others,  the  impacts  were  minimal  or  non¬ 
existent.  The  shift  to  case  management  has  not  come  easily,  however.  In  Windsor,  the 
preoccupation  with  the  reduction  of  the  “backlog"  has  spawned  discouragement  among 
those  advocates  of  case  management  who  are  not  seeing  cases  come  to  trial  or 
resolution  within  the  prescribed  or  anticipated  guidelines.  In  Toronto,  on  the  other 
hand,  there  has  been  excellent  success  on  the  10  percent  of  the  cases  that  have  been 
put  into  the  program,  but  there  is  wide  spread  skepticism  and  debate  over  the 
prospects  for  success  in  a  system  that  would  involve  100  percent  of  the  cases.  Most 
importantly,  however,  there  are  general  sentiments  expressed  that  there  may  not  be 
value,  at  least  value  commensurate  with  the  costs,  for  providing  a  system  that  is  viewed 
as  micro-managing  lawyers. 

At  the  same  time,  the  biggest  hurdles  have  come  from  within  the  ranks  of  the  active 
participants:  bench  officers  who  do  not  support  or  enforce  the  case  management  rules; 
lawyers  who  abuse  the  system  with  repeated  motions  for  extension  of  time;  and 
administrative  staff  who  delayed  in  providing  an  adequate  infrastructure  to  support  case 
management  operations.  These  hurdles,  however,  were  not  and  are  not  so  formidable 
that  they  cannot  be  overcome.  And,  in  fact,  many  have  already  been  resolved. 

The  creation  of  a  case  management  program  is  more  than  rules  and  systems.  It 
involves  convincing  people  of  the  significance  of  the  program,  battling  assumptions  that 
things  will  stay  as  they  were,  and  dealing  with  people’s  fears  of  change  and  the 
unknown.  Despite  these  hurdles  and  the  effort  required,  the  program  is  extraordinarily 
successful  by  all  measurements  and  criteria. 
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What  support  exists  for  the  conclusion  that  case  management  has  been 
successful? 

The  first  criteria  used  in  evaluating  whether  a  case  management  program  has  been 
successful  is  to  define,  dearly,  what  “case  management*  means  in  the  spedfic  context 
of  the  Ontario  projects  and  view  that  definition  in  the  context  of  statistical 
measurements  and  participant  perceptions.  According  to  virtually  every  printed  report, 
program  description,  and  interview  conducted,  the  Ontario  case  management  program 
is  *..a  system  that  manages  the  time  and  events  of  a  law  suit  as  it  passes  through  the 
justice  system 

This  definition  is  interesting  in  that  it  encompasses  only  one  of  the  two  traditional 
components  of  an  effective  and  comprehensive  case  management  program.  In  any 
well-designed  case  management  program,  or  any  inventory  control  program  for  that 
matter,  there  exist  two  components:  the  first  is  the  effort  that  must  be  expended  to 
"prevent  delays",  this  is  referred  to  as  delay  prevention;  and  the  second  is  the  effort 
that  must  be  expended  to  reduce  delay  in  the  aggregate  which  means  redudng  the 
number  of  cases  in  a  “backlog”  status.  This  is  frequently  referred  to  as  delay  reduction 
or  backlog  reduction. 

With  the  backlogs  that  existed  at  the  start  of  the  case  management  program,  it  is  not 
sufficient  to  focus  all  efforts  on  the  “prevention*  of  delay,  the  program  must  attack  the 
backlog  and  reduce  delay  inherent  in  the  entire  caseload.  In  the  Ontario  pilot  projects, 
the  focus  of  case  management  and  the  evaluations  to  date  have  been  on  the 
“prevention  of  delay”,  not  the  reduction  of  delay/backlog  of  the  aggregate  caseload 
despite  the  fact  that  Windsor  actually  focused  its  attention  on  the  backlog  rather  than 
on  the  “prevention  of  delay". 

Without  qualification,  the  case  management  program  in  each  pilot  project  has  been 
successful,  however  there  are  different  successes  and  the  successes  are  frequently 
misinterpreted  or  misrepresented  from  one  project  to  another.  For  example,  in  the 
Windsor  pilot  project,  the  issues  of  cases  pending  after  one  year  have  been  side¬ 
stepped  in  favor  of  the  more  successful  “time  to  disposition”  statistic.  While  Windsor 
deserves  credit  for  accomplishing  faster  times  to  disposition  for  cases  disposed  (and  in 
that  sense  they  do  meet  the  criteria  set  forth  for  the  pilot  projects),  they  have  not 
realized  the  same  success  as  the  other  two  projects  in  the  reduction  of  cases  pending 
one  year  from  filing.  What  is  overlooked,  however,  is  the  reason.  In  Windsor 
substantial  resources  were  dedicated  to  handling  the  backlog  that  existed  prior  to  the 
start  of  case  management.  As  a  result,  resources  were  diverted  from  handling  the 
cases  that  were  ready  for  trial  in  the  case  management  program.  This  difference  is  not 
a  problem  or  an  indication  that  Windsor  has  not  been  as  successful  in  case 
management,  it  is  merely  a  reflection  of  the  different  emphasis  in  each  program. 


Findings  and  Conclusions 

October  31, 1994 

QUINDECA  Corporation 

Page  31 

Justice  in  Ontario:  A  Change  of  Pace 
Evaluation  of  the  Case  Management  Pilot  Projects 


As  such,  the  supporting  analysis  that  accompanies  this  question  must  be  put  into  the 
context  of  the  program's  intent  or  focus.  In  this  way,  one  must  ask  whether  the  case 
management  programs  have  been  successful  in  “preventing  delay”.  In  view  of  this 
narrow  definition,  the  answer  to  our  question  must  be  as  follows: 


Pilot  Project 

Delay  Prevention 

Toronto 

Yes 

Sault  Ste.  Marie 

Yes 

Windsor 

No 

If  the  definition  of  case  management  is  broadened  to  include  both  of  the  vital 
components,  then  the  answer  to  the  question  must  be  as  follows: 


Pilot  Project 

Delay  Prevention 

Reduction 

Toronto 

Yes 

No 

Sault  Ste.  Marie 

Yes 

No 

Windsor 

No 

Yes 

Case  management  is  intended  to  be  both  a  program  to  prevent  delay  and  a  program  to 
reduce  or  eliminate  delay  or  backlog.  The  former  is  typically  how  Ontario  defines  case 
management  -  that  is,  a  system  that  manages  the  time  and  events  of  a  law  suit  as  it 
passes  through  the  justice  system.  The  latter,  which  is  equally  important,  is  typically 
referred  to  as  a  delay  reduction  program.. 

In  Windsor,  unlike  Toronto  and  Sault  Ste.  Marie,  the  program  has  been  -  for  better  or 
worse  -  a  delay  or  backlog  reduction  program.  As  such,  trying  to  re-cast  their  statistics 
into  an  affirmation  of  case  management  in  a  delay  prevention  context  has  only  served 
to  cast  doubt  on  the  program  and  divert  energies  to  other  areas  that  are  often 
inconsistent  with  the  delay  or  backlog  reduction  components. 

In  Windsor,  the  pilot  project  made  a  commitment  to  reducing  the  backlog  of  cases 
pending  before  the  court.  While  preaching  the  case  management  goals  and  objectives, 
staff  were  concentrating  on  reducing  all  pending  cases  -  particularly  those  with  the 
oldest  dates.  This  dichotomy  has  left  the  court  in  a  precarious  position.  Expectations 
in  Windsor  have  been  focused  on  getting  a  trial  date  within  18  months  of  filing  -  a  goal 
that  could  not  have  been  achieved  given  the  concentration  of  effort  required  to  reduce 
the  backlog  of  cases  by  the  substantial  margins  that  Windsor  has. 
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Therefore,  instead  of  describing  Windsor’s  success  with  a  backlog  or  delay  reduction 
program,  efforts  are  made  to  define  Windsor's  case  management  successes  even 
though  they  do  not  exist  and  probably  could  not  exist  during  the  same  time  that  the 
delay  reduction  program  was  being  undertaken. 

By  contrast,  the  Toronto  program  has  very  few  of  the  characteristics  typically 
associated  with  a  delay/backlog  reduction  program  and  the  program  elements  almost 
certainly  fit  the  classic  case  management  or  delay  prevention  mold.  The  unqualified 
successes  of  the  Toronto  case  management  program  would  be  greatly  overshadowed, 
however  if  we  were  to  present  those  successes  against  the  backdrop  of  delay  reduction 
efforts. 

The  second  criteria  in  ascertaining  the  success  of  a  program  is  to  compare  the  results 
of  the  program  to  determine  if  the  program  has  met  the  goals  established. 

The  on-going  and  central  question  for  which  an  answer  has  been  sought  is  'Are  cases 
processed  faster  under  the  case  management  system?”  Since  there  was  no  standard 
set  as  to  the  speed  with  which  cases  should  be  processed,  only  that  they  be  processed 
faster  in  case  management,  there  is  little  dispute  whether  the  program  is  successful. 
Windsor,  Sault  Ste.  Marie  and  Toronto  all  experience  faster  times  to  disposition  than 
non-case  managed  cases.  And  in  Toronto  and  Sault  Ste.  Marie,  the  total  number  of 
cases  disposed  in  the  case  management  program  is  substantially  higher  than  the  non¬ 
case  managed  cases. 

In  a  recent  evaluation  of  the  pilot  projects  ( Caseflow  Management:  An  Assessment  of 
the  Ontario  Pilot  Projects  in  the  Ontario  Court  of  Justice,  Nov.  1993)  ten  goals  or 
evaluation  criteria  were  set  forth.  These  included: 

A.  Reduction  of  unnecessary  costs 

B.  Reduction  of  unnecessary  delay 

C.  Facilitation  of  early  settlements 

D.  Facilitation  of  fair  settlements 

E.  Expeditious  and  just  determination  of  actions 

F.  Sufficient  time  to  conduct  actions 

G.  Increased  certainty  and  predictability  of  trial  dates 

H.  Shorter  trials 

I.  Reduction  of  caseloads  (number  of  cases  pending) 

J.  Reduction  in  age  of  caseloads. 

These  criteria  for  evaluation  provided  additional  specificity  to  the  general  goal  of 
moving  cases  faster  through  the  system.  If  we  use  these  more  specific  criteria  in 
determining  the  success  of  the  case  management  program,  it  is  clear  from  the  analysis 
presented  in  the  above-referenced  report  that  each  of  these  criteria  has  been  achieved, 
in  varying  degrees,  in  each  of  the  pilot  projects.  The  single  deficiency  in  this  analysis  is 
that  the  measure  for  success  can  be  minor  so  long  as  some  “reduction"  or  some 
increased  “facilitation"  is  achieved.  In  the  absence  of  specific  targets  for  reduction  or 
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facilitation,  there  is  no  way  to  determine  to  what  degree  the  program  is  successful,  only 
that  it  is  successful.  This  point,  which  will  seem  small  when  taken  out  of  context, 
should  actually  be  the  cornerstone  of  any  analysis  that  attempts  to  ascertain  whether 
the  costs  and  effort  are  commensurate  with  the  benefits  gained. 

At  some  point,  a  threshold  can  be  defined  beyond  which  it  makes  no  sense  to  pursue 
the  benefits  because  the  costs  are  too  great  and  alternative  opportunities  may  exist 
that  would  provide  additional  benefits.  This  threshold  is  impossible  to  evaluate  in  the 
Ontario  Pilot  Projects  because  the  target  goals  are  not  defined.  Despite  the  absence 
of  targets  for  the  goals  set  forth  above,  it  remains  a  valid  conclusion  that  the  case 
management  program  is  successful  when  the  results  of  case  management  are  viewed 
in  context  of  the  goals  set  forth  for  the  project. 

Perhaps,  however,  the  single  most  important  by-product  of  the  case  management 
system  and  the  one  that  is  not  easily  quantified  are  the  numbers  of  believers  in  the 
case  management  program.  Whether  the  numbers  support  the  final  conclusions  or  not, 
it  is  vital  that  the  program’s  success  be  measured  by  whether  the  people  who  were 
hopefuls  had  actually  become  believers  in  the  system.  The  mere  presence  of  believers 
in  the  system  (judges,  lawyers,  and  staff)  all  point  to  a  measure  of  success  -  one  which 
may  not  be  quantifiable,  but  which  has  a  far  more  significant  affect  on  the  program.  It 
is  especially  encouraging  that  these  believers  comprise  their  number  from  people  who 
have  been  involved  in  the  program  and  people  who  have  seen  the  practical  results. 

The  third  criteria  is  to  examine  the  program’s  effectiveness  against  conventional 
measures  used  in  similar  situations.  To  address  the  final  criteria,  statistical  data  was 
compiled  from  the  SUSTAIN  Case  Management  System.  The  statistical  data  included 
measures  that  have  been  used  as  evaluation  tools  in  other  jurisdictions.  These 
statistical  analyses  primarily  consisted  of  taking  a  sub-set  of  cases  that  were  filed  in  a 
particular  month  and  determining  at  what  aging  point  did  they  become  resolved.  The 
significance  of  this  measurement  is  that  the  inventory  is  viewed  in  aggregate  for  a 
particular  filing  month.  Progress  is  not  viewed  simply  on  a  case-by-base  basis,  instead 
the  aggregate  of  cases  filed  in  a  particular  month  are  viewed  as  an  inventory  unit  and 
we  ascertain  through  the  analysis  how  much  of  the  inventory  remains  in  the  process 
and  how  much  has  been  completed  at  what  age  intervals.  For  example,  the  following 
chart  shows  the  cases  filed  in  December  1991  in  Toronto. 
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Table  2.0 

Status  of  Toronto  Fast  Track  Filings 


CM-FST 

Pet 

Pnctl 

NCM-FST 

Pet 

Pnctl 

Total  Cases 

160 

100 

1401 

100 

Total  Pending 

1 

1 

729 

52 

Total  Disposed 

159 

99 

672 

48 

0  to  30  days 

10 

6 

6 

25 

2 

2 

31  to  90  days 

75 

47 

53 

361 

26 

28 

91  to  180  days 

41 

26 

78 

120 

9 

36 

180  to  365  days 

20 

13 

91 

72 

5 

41 

366  to  730  days 

11 

7 

98 

58 

4 

45 

731  or  more  days 

2 

1 

99 

36 

2 

48 

Cmh  filed  in  December  1991,  statu*  as  of  September  1994. 
CM-FST  ■  Case  Managed  Fast  Track 
NCM-FST  *  Non-Case  Managed  Fast  Track 


This  chart  illustrates  the  dramatic  affect  that  case  management  has  on  cases.  First,  99 
percent  of  all  casesjiled  in  December  1991  and  assigned  to  the  case  management 
program  were  disposed  as  of  September  1994.  Even  more  impressive  is  that  91 
percent  were  disposed  within  12  months  of  filing.  Compared  to  the  Non-Case 
Managed  cases,  where  only  48  percent  were  disposed  as  of  September  1991  and  only 
41  percent  were  disposed  in  12  months. 


Table  2.1 

Status  of  Toronto  Standard  Track  Filings 


CM-FST 

Pet 

Pnctl 

NCM-FST 

Pet 

Pnctl 

Total  Cases 

178 

100 

1361 

100 

Total  Pending 

16 

9 

875 

64 

Total  Disposed 

162 

91 

486 

36 

0  to  30  days 

6 

3 

3 

6 

.4 

.4 

31  to  90  days 

22 

12 

16 

116 

9 

9 

91  to  180  days 

43 

24 

40 

72 

5 

14 

180  to  365  days 

36 

20 

60 

75 

5 

20 

366  to  730  days 

42 

23 

83 

135 

10 

30 

731  or  more  days 

13 

7 

91 

82 

6 

36 

Cases  filed  in  December  1991,  status  as  of  September  1994. 
CM-STD  ■  Case  Managed  Standard  Track 
NCM-STD  *  Non-Case  Managed  Standard  Track 
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This  chart  illustrates  a  similarly  dramatic  affect.  First,  91  percent  of  all  cases  filed  in 
December  1991  and  assigned  to  the  case  management  program  were  disposed  as  of 
September  1994.  Even  more  impressive  is  that  83  percent  were  disposed  within  24 
months  of  filing.  Compared  to  the  non-case  managed  cases,  where  only  36  percent 
were  disposed  as  of  September  1991  and  only  30  percent  were  disposed  in  12  months. 

One  of  the  most  significant  indicators  of  the  success  of  case  management  is  illustrated 
in  Chart  1.00  under  the  Quantitative  Data  Section  of  this  Report. 

This  chart  shows  the  percent  of  cases  pending,  by  track,  by  age  in  months  from  filing, 
the  “area"  chart  graphically  represents  the  percent  of  cases  pending  at  key  intervals  for 
each  track  (classification  of  case).  While  there  are  some  “natural"  patterns  that 
emerge,  it  is  clear  that  the  two  case  managed  tracks  (blue  and  red)  show  substantial 
reductions  in  the  number  of  pending  cases  during  a  much  shorter  period  of  time  than 
the  non-case  managed  cases. 

In  fact,  at  the  24  month  point,  the  case  managed  tracks  had  less  than  five  percent  of 
their  cases  pending,  while  the  case  managed  tracks  had  more  than  60  percent  still 
pending.  It  is  important  to  note  that  despite  the  decrease  in  pending  inventory  of  case 
managed  cases,  there  were  not  any  greater  increase  in  the  number  of  trial  held. 

To  illustrate  the  capacity  of  the  system  to  maintain  the  pace  of  dispositions,  Charts  1.01 
and  1.02  show  comparative  disposition  and  pending  caseload  rates  for  cases  filed  in 
particular  months  for  the  first  ten  quarters  of  the  program  in  Toronto.  As  the  charts 
illustrate,  the  disposition  rates  are  maintained  in  each  period  sampled.  The  importance 
of  these  charts  is  to  illustrate  that  success  of  case  management  is  not  based  on  any 
one  factor  or  "seasonal”  effect.  Instead,  the  regular  and  consistent  management  of  the 
cases  produces  tangible  and  consistent  results. 

Charts  1.07  and  1.08  provide  some  insight  into  the  age  of  cases  at  disposition  for  each 
track.  What  is  particularly  striking  about  these  charts  is  the  differences  in  age  of  cases 
at  disposition  for  each  track.  For  instance  for  fast  track  cases  (either  case  managed  or 
not)  there  appears  to  be  a  "natural”  aging  for  cases  at  disposition.  The  31-90  day 
interval  for  both  case  managed  and  non-case  managed  cases  yields  more  than  45 
percent  of  the  dispositions,  with  the  second  greatest  disposition  fall  out  at  the  91-180 
day  interval.  For  fast  track  cases,  the  majority  of  cases  naturally  fall  out  before  the  six 
month  interval.  Of  course,  there  are  significant  differences  in  the  disposition  to  filing 
ratio  between  the  two  tracks  with  case  managed  cases  disposing  of  95.8  percent  of  the 
cases  within  two  years  and  non-case  managed  cases  disposing  of  only  51.3  percent 
within  the  same  two  year  period.  This  "natural”  fall  out  is  perhaps  one  of  the  most 
compelling  arguments  for  case  management.  Since  the  majority  (70  percent)  are 
disposed  prior  to  the  six  month  interval,  it  can  reasonably  be  inferred  that  the  primary 
intervening  factor  is  the  aggressive  monitoring  of  the  cases  at  an  early  stage  as 
opposed  to  the  prospect  of  trial  which  would  occur  almost  18  months  later..  Effectively, 
the  natural  progression  and  the  accelerated  monitoring  combine  in  the  case  managed 
sample  to  reduce  the  number  of  cases  that  must  be  considered  for  trial  to  less  than  15 
percent  by  the  time  trial  must  be  scheduled. 
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The  monitoring  of  cases  is  not  without  cost,  however.  By  examining  Chart  1 .04  one 
can  see  that  Motions  for  Extension  of  Time  comprise  the  biggest  block  of  events  in 
case  managed  cases  -  a  category  of  event  that  was  previously  almost  non-existent. 
While  a  large  number  of  these  “events”  did  not  involve  judicial  time,  they  did  consume 
valuable  resources.  It  would  appear,  however,  that  the  trade-off  is  substantially  worth 
the  cost  since  less  than  five  percent  of  the  case  managed  cases  go  beyond  two  years. 

Summary 

From  a  review  of  all  three  evaluation  methods  presented,  and  from  a  review  of  the 
numerous  analyses  performed  during  the  pilot  projects,  the  only  conclusion  is  that  the 
program  is  successful.  Case  management  in  the  Ontario  Courts  of  Justice  works. 
Litigants,  lawyers,  staff,  and  judges  are  better  off  in  terms  of  the  time  to  resolve  cases 
than  those  in  non-case  managed  cases.  That  is  the  conclusion  and  the  measure  of 
success. 

This  conclusion  should  not  be  surprising.  It  is  has  been  reported  many  times 
throughout  the  past  18  months.  What  has  been  missing,  however,  is  an  analysis  why 
the  program  was  successful,  what  the  costs  are  of  that  success,  and  can  these  factors 
be  replicated  to  support  the  continuation  and  expansion  of  the  program.  If  not,  then  an 
even  more  interesting  question  arises:  “What  are  the  costs  that  must  be  paid  or 
preconditions  that  must  be  satisfied  to  insure  that  the  continuation  or  expansion  of  the 
program  proceeds?" 

These  are  the  questions  with  which  the  authors  of  this  Summary  and  the  Report  are 
concerned.  After  it  became  abundantly  clear  that  the  case  management  program  was 
successful  by  all  conventional  measures,  a  great  deal  of  analysis,  review,  and  study 
was  focused  on  why  it  was  successful  and  what  would  be  required  for  expansion. 
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Why  is  Case  Management  Successful  in  Ontario? 

Having  determined  that  case  management  has  been  successful  in  Ontario  -  both 
generally  and  specifically.  It  is  important  to  consider  the  factors  that  contributed  to  the 
success  of  the  program.  These  factors  will  provide  insight  into  what  will  be  required  to 
expand  the  program  and  to  assess  the  true  costs  of  the  successes  achieved  thus  far. 

What  factors  have  contributed  to  the  success  of  case  management? 

Much  has  been  written  about  what  makes  a  case  management  program,  successful. 
While  many  factors  can  contribute,  the  following  list  prepared  by  the  American  Bar 
Association  provides  an  excellent  guide  to  designing  or  reviewing  a  program.  It  also 
serves  as  a  good  checklist  to  begin  identifying  the  presence  of  factors  that  might  have 
contributed  to  the  success  of  a  case  management  program.  As  a  starting  point  for 
discussing  the  factors  present  in  the  Ontario  pilot  projects,  we  assembled  the  elements 
and  provided  discussion  under  each  one. 

Sec  2.51  of  the  American  Bar  Association  Standards  delineates  the  essential  elements 
which  the  trial  court  should  use  to  manage  its  cases.  The  references  to  (Mahoney, 
Sipes,  and  Ito)  reflect  the  results  of  a  study  of  case  management  programs  and  the 
identification  of  features  that  appear  to  be  an  integral  part  of  successful  case 
management  programs. 

Case  Management  (Delay  Prevention) 

A.  Court  supervision  and  control  of  the  movement  of  all  cases  from  the 
time  of  filing  of  the  first  document  invoking  jurisdiction  through  final 
disposition. 

Case  management  procedures;  while  specific  techniques  vary,  the  most 
successful  urban  courts  monitor  the  progress  of  cases  from  filing  onward 
and  take  charge  of  the  scheduling  of  specific  events  (Mahoney,  Sipes,  Ito). 

The  supervision  and  control  of  cases  is  very  present  in  all  of  the  Ontario  projects 
with  only  a  few  variations.  Through  automation  and  rules,  the  court  and  staff 
are  able  to  keep  close  supervision  over  the  movement  of  all  cases  in  the  case 
management  program.  The  ability  to  track  these  cases  and  their  interim  steps  is 
a  primary  factor  in  the  program’s  success. 

While  Toronto,  for  example,  has  done  a  good  job  of  controlling  and  supervising 
their  cases,  they  only  involve  10  percent  of  the  caseload.  In  Windsor,  however 
100  percent  of  the  cases  are  being  controlled  and  supervised,  but  to  little  avail 
since  extensions  of  time  are  routinely  granted.  Furthermore,  the  cases  in 
Windsor  reach  the  point  of  trial  readiness  and  come  to  a  stop.  This  results  in 
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fragmented  operations  and  the  creation  of  work  that  has  no  meaningful  end 
result  and  which  only  builds  frustration. 

Perhaps  one  of  the  most  significant  components  of  the  Ontario  pilot  projects 
has  been  the  demonstrated  leadership  of  bar  to  initiate  and  further  case 
management.  In  essence,  the  bar  has  said  that  they  want  the  court  to  take 
control  of  the  pace  of  litigation  which  is  contrary  to  the  popular  misperception 
that  the  bar  does  not  want  the  court  to  control  the  pace  of  litigation.  This  is  a 
significant  advantage  the  Ontario  courts  have  over  other  jurisdictions  that  have 
attempted  to  implement  new  case  processing  standards.  Many  judges  do  not 
want  to  assume  the  responsibility  or  risk  associated  with  introducing  a  new  case 
management  program  or  taking  control  of  the  case  from  filing,  for  fear  that  they 
will  not  have  the  support  of  the  bar  for  such  a  program.  The  court  should 
welcome  this  opportunity  for  change  presented  to  them  by  the  bar  and  take  full 
advantage  of  this  window  of  opportunity  before  it  doses.  The  general 
acceptance  that  a  change  in  the  way  of  doing  business  is  needed  gives  the 
court  a  solid  foundation  to  build  a  meaningful  and  effective  program. 

If  delay  and  backlog  reduction  is  to  be  adequately  addressed,  then  the  court 
must  assume  the  leadership  responsibility  in  addressing  the  causes  of 
delay/backlog  and  must  implement  the  proper  case  management  techniques  to 
eliminate  delay  and  backlog.  The  only  way  for  the  court  to  effectively  do  this,  is 
for  the  court  to  take  control  of  the  pace  of  litigation.  If  the  court  does  not  accept 
this  responsibility,  then  delay  and  backlog  will  continue  to  be  the  standard  way 
of  doing  business.  The  constant  control  and  supervision  of  cases  will  also  serve 
as  a  good  source  of  feedback  to  the  court.  It  will  be  easier  to  identify  evolving 
patterns  and/or  problems  related  to  the  caseflow  process.  Although 
management  reports  are  a  good  source  of  feedback,  by  their  nature  it  is  often 
difficult  for  statistical  reports  to  articulate  actions  or  dynamics  that  cannot  be 
easily  expressed  in  computer  generated  reports.  The  feedback  gained  via  the 
system  participants  will  reveal  issues  that  can  easily  be  overlooked  by  the 
statistical  reports.  In  addition  this  feedback  can  also  help  give  new  insight  or 
meaning  to  the  statistical  reports  generated  that  would  not  otherwise  be 
revealed  by  the  reports  standing  alone.  Without  the  continual  control  and 
supervision  of  the  cases  through  the  system  the  court  will  continue  to  operate 
blindly  without  any  baseline  information  or  feedback  required  to  effectively 
evaluate  delay. 

Another  important  aspect  of  the  court  taking  early  control  of  the  case  is  that  it 
forces  the  participants  to  have  meaningful  communication  early  in  the  process. 
This  will  enable  all  parties,  including  the  court  to  put  the  case  in  perspective 
from  the  start,  while  the  details  of  the  case  are  still  fresh.  This  will  hopefully 
reduce  the  amount  of  court  activity  usually  attributable  to  delay  (i.e.,  extension 
of  time  to  locate  witnesses).  Also  the  early  meaningful  dialog  will  help 
encourage  early  settlement.  Often  this  early  dialog  will  not  occur  between 
system  participants  if  the  court  is  not  there  to  encourage  it.  As  a  result  the 
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participants  behavior  and  approach  to  case  management  will  not  change 
because  there  is  really  no  need  for  them  to  change. 

Every  successful  delay  program  that  has  been  put  into  place  requires  that  the 
court  take  control  of  the  case  once  the  case  has  been  filed.  There  should 
always  be  an  event  scheduled  for  the  case.  No  case  should  be  allowed  to  linger 
in  the  system  unless  there  is  some  scheduled  event  out  in  the  future.  The  court 
is  responsible  that  the  case  stay  on  track  every  step  of  the  way  through  the 
process,  and  that  the  attorneys  and  litigants  are  not  doing  anything  to  impede 
this  progress.  Court  supervision  will  help  ensure  that  the  appropriate  significant 
events  are  met  as  scheduled.  Any  slippage  in  the  passage  of  these  significant 
events  can  have  a  snowball  effect  on  the  system  and  hurt  the  credibility  of  the 
court  and  the  program.  If  the  court  permits  the  case  to  be  controlled  by  the 
attorneys  and  the  litigants,  then  the  case  may  be  judged  more  on  the  merits  of 
the  deficiency  of  the  system  as  opposed  to  the  merits  of  the  case  itself.  If  this  is 
allowed  to  happen,  then  from  the  public  perspective  the  courts  and  attorneys 
have  failed  in  fulfilling  their  proper  mission.  The  court’s  management  of  a  case 
must  be  active  and  continual. 


B.  Promulgation  and  monitoring  of  time  standards  for  the  overall 
disposition  of  cases. 

Case  processing  and  time  standards  are  required  (Mahoney,  Sipes  and  Ito). 

In  order  to  have  any  effective  management  program  there  must  be  measurable 
and  obtainable  goals  established,  otherwise  planning  and  implementation  will  be 
just  as  undefined  and  ineffective.  The  court  must  have  measures  in  place  that 
will  permit  them  to  do  the  following:  1)  measure  success;  2)  determine  problem 
areas;  3)  provide  feedback  for  program  refinement;  4)  provide  information  that 
will  enable  the  court  to  be  proactive  in  its  planning  (i.e.,  predication  of  trial 
workload);  5)  change  system  participants  management  practices  and  behavior. 
It  is  important  to  make  it  known  what  is  being  monitored  and  how.  While  the 
court  has  time  standards,  they  do  not  address  the  overall  disposition  of  cases. 
As  a  result,  the  time  standards  take  an  individual  case  by  case  orientation  rather 
than  an  orientation  of  the  caseload  inventory.  Most  importantly,  without  a  target 
disposition  date  there  is  no  good  means  of  predicting  trial  workload.  Without  a 
target  disposition  date,  the  court  has  no  goal  to  consider  when  scheduling  or 
forcing  compliance.  Target  disposition  dates  should  be  a  significant  contributor 
to  the  success  of  the  program,  but  it  is  not  used  in  the  Ontario  pilot  projects. 

It  is  vital  that  these  time  standards  be  widely  communicated  so  that  expectations 
can  be  created  and  system  participants  can  modify  their  behavior/practices 
accordingly.  You  cannot  expect  individuals  to  rise  to  the  occasion  if  they  do  not 
know  what  is  expected  of  them.  Management  progress  reports  should  be  made 
available  to  everyone.  This  will  aid  participants  in  seeing  or  realizing  the  overall 
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impact  of  their  efforts  and  will  also  serve  as  a  progress  report  to  those  whose  efforts 
toward  caseflow  management  are  less  than  enthusiastic,  if  tne  dissemination  of 
program  information  is  handled  correctly  it  will  also  be  a  great  opportunity  to  help 
promote  the  program  and  get  participants  to  buy  into  it 

With  target  disposition  dates  SUSTAIN  makes  it  very  easy  to  view  cases  that 
need  to  be  resolved  60  to  90  days  or  more  in  the  future  and  therefore  may 
require  a  trial.  Utilizing  the  automated  case  management  system  in  this  fashion 
will  provide  the  needed  management  information  necessary  for  the  court  to 
monitor  and  control  its  backlog  as  well  as  controlling  its  case  management 
processes.  By  using  this  tool,  resources  can  be  more  effectively  managed  to 
accommodate  future  court  demands. 

C.  By  rules,  conferences  or  other  techniques,  establishment  of  times  for 
conclusion  of  the  critical  steps  in  the  litigation  process,  including  the 
discovery  phase. 

Management  information,  used  by  the  court  to  identify  problems  and 
monitor  caseload  status  (Mahoney,  Sipes,  Ito). 

The  Ontario  programs  have  established  milestones  for  some  significant  events.  The 
presence  of  the  milestones  already  established,  as  with  A  above  have  contributed 
substantially  to  the  success  of  the  Ontario  programs.  Only  recently,  has  the 
monitoring  of  the  discovery  phase  been  eliminated  and  it  remains  to  be  seen 
whether  this  will  impact  the  success  of  the  program.  What  has  been  learned  from 
other  case  management  programs  is  that  monitoring  discovery  completion  can  be 
eliminated  providing  that  there  is  an  end  date. 

If  Ontario,  particularly  Toronto,  is  going  to  fully  implement  a  new  case  management 
program,  then  the  JCCR  should  revisit  the  significant  events  that  it  is  currently 
monitoring.  They  should  draw  upon  the  experiences  of  the  current  case 
management  program  to  establish  a  concrete  set  of  significant  events  to  be 
monitored  system  wide.  The  court  should  be  careful  to  balance  the  need  for  the 
monitoring  of  significant  meaningful  events  and  not  to  collect  too  much  data.  The 
monitoring  of  events  that  are  not  significant  will  only  create  additional  work  and 
divert  the  attention  away  from  the  meaningful  significant  events  that  need  to  be 
addressed. 

Another  interesting  aspect  of  the  Ontario  program,  aside  from  not  monitoring 
discovery,  is  that  the  program  does  not  set  a  timeline  for  the  case  disposition.  The 
authors  of  this  report  do  not  know  of  any  other  successful  program  that  does  not 
contain  this  element.  It  is  questionable  whether  this  is  a  prudent  course  to  take.  The 
Ontario  programs  focus  their  attention  on  the  start  of  the  trial.  This  approach  misses 
a  critical  point  in  case  management  -  it  does  not  address  the  need  to  dispose  of 
cases  in  a  timely  manner.  In  effect,  a  case  can  meet  its  target  date  of 
commencement  of  trial,  but  it  can  still  linger  after  the  trial  commences.  The  behavior 
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of  the  participants  is  geared  toward  the  commencement  of  trial  and  not  case 
resolution.  Furthermore,  the  emphasis  on  the  beginning  of  trial  necessarily  focuses 
attention  on  that  milestone  as  opposed  to  disposition.  This  may  result  in  an 
unnecessarily  large  number  of  cases  appearing  to  wait  for  trial  when,  in  fact,  only  a 
small  percentage  of  cases  are  actually  tried. 

The  establishment  of  disposition  goals  will  also  make  the  program  more 
manageable  and  give  it  a  more  sound  measurable  criteria  for  success.  It  will  give  the 
court  more  control  over  the  sequence  of  subsequent  events  leading  up  to  trial  and  in 
more  practical  sense  it  will  set  the  stage  for  better  overall  management  For 
example,  the  authors  do  not  know  of  any  private  sector  business  that  basis  their 
criteria  for  success  or  their  bottom  line  on  the  basis  of  starting  the  production  of  a 
product  or  good.  The  measurement  of  results  come  from  deliverables.  Definitive 
goals  will  establish  expectations  on  everyone's  behalf  and  will  serve  as  excellent 
motivators  in  participants  establishing  their  priorities  in  meeting  those  goals.  It  is 
strongly  recommended  that  disposition  targets  be  established  and  that  program 
development  and  implementation  be  geared  toward  disposition  targets.  This  will  also 
help  prevent  future  backlog. 

By  meeting  the  disposition  standards,  the  participants  will  be  able  to  show  that  the 
court  as  an  entity  of  society  is  meeting  its  mission  goals  and  is  able  to  acknowledge 
and  manage  its  own  problems.  This  is  an  extremely  important  point  Many  of  the 
courts  in  the  United  States  are  experiencing  the  effect  of  being  micro  managed  by 
other  branches  of  government  as  a  result  of  the  courts  giving  the  perception  that 
they  are  not  capable  of  managing  their  own  affairs.  Often  well  intended  legislation  is 
adopted  by  ill  informed  sources  to  answer  the  public's  call  for  better  management  of 
the  court  Thus,  the  court  is  not  in  control  of  its  own  destiny,  which  is  a  very 
undesirable  position  to  be  in.  Many  private  sector  organizations  have  already 
realized  the  courts  ineptness  to  resolve  disputes  in  a  timely  and  economical  fashion. 
Many  contracts  now  call  for  the  use  of  alternative  dispute  resolutions  as  a  means  of 
settling  disputes  as  an  alternative  to  the  courts.  This  as  also  given  rise  to  the  advent 
of  private  judges. 

Management  by  mandate  by  others  removed  from  day  to  day  court  operations,  is  no 
way  to  operate  the  courts  and  in  the  end  does  not  serve  the  public  interests.  It  only 
further  complicates  and  convolutes  the  process,  making  it  more  unmanageable.  The 
Ontario  court  system  is  in  a  very  unique  role.  It,  along  with  the  bar  recognizes  its 
current  deficiencies  and  is  attempting  to  address  them.  If  they  do  not  seize  this 
opportunity,  then  they  will  loss  control  over  the  management  of  their  own  system. 
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D.  Procedures  for  early  identification  of  cases  that  may  be  protracted, 

and  for  giving  them  speciai  administrative  attention  where  appropriate. 

The  designation  of  "complex"  remains  a  category  in  some  pilot  projects  and  has 
been  eliminated  in  others.  The  process  exists  to  allow  for  some  protracted  cases, 
but  it  does  not  appear  to  be  a  factor  in  Ontario.  As  of  now,  it  appears  to  have  no 
affect  on  case  management  in  the  Ontario  pilot  projects.  The  presence  of  this 
element  during  everything  but  the  most  recent  phases  of  the  pilot  project  does  not 
seem  to  have  had  an  impact  to  date  on  the  success  of  the  case  management 
program.  However,  a  mechanism  should  be  considered  for  at  the  discretion  of  the 
court  or  upon  application  of  the  attorneys  that  complex  cases  be  identified  for 
special  consideration.  This  mechanism  should  assign  a  complex  case  for  special 
conferences  or  processes  so  as  to  minimize  its  impact  on  the  non-complex  cases. 

Consideration  should  be  given  to  the  establishment  of  a  complex  case  management 
track.  This  will  not  only  serve  the  courts  management  needs,  but  also  the  litigants 
needs.  The  lack  of  the  court  planning  ahead  for  complex  cases  is  equivalent  to  lack 
of  planning  for  disaster  readiness.  Complex  cases,  as  few  and  far  between  that  they 
may  be  have  the  potential  of  disrupting  the  whole  processing  system.  If  they  are  not 
adequately  planned  for  ahead  of  time,  then  the  court  will  find  itself  being  in  a 
reactive  position  as  opposed  to  proactive.  This  will  create  further  confusion  of 
expectations  and  delay.  It  will  also  create  an  additional  unplanned  strain  on  the 
system  resources  that  could  possibly  divert  resources  required  for  the  processing  of 
cases  on  that  are  on  the  "normar  case  management  track,  thus  jeopardizing  the 
continued  success  of  the  case  management  program. 

Early  intervention  by  the  court  on  these  type  of  cases  will  serve  several  useful 
purposes.  First  if  a  judge  is  assigned  at  the  earty  stage  of  the  case,  he  or  she  will 
be  of  assistance  in  sorting  out  the  issues  to  be  resolved.  This  will  aid  in  establishing 
realistic  timelines  and  expectations  for  the  participants  that  may  fall  outside  the 
normal  case  processing  guidelines.  Secondly,  it  will  provide  the  opportunity  for  the 
court  to  establish  a  specific  case  management  plan  for  the  case  to  ensure  that  by  its 
nature  it  is  not  permitted  to  linger  in  the  system.  Thirdly,  early  intervention  may  also 
facilitate  early  settlement  Lastly,  it  will  serve  as  an  acknowledgment  by  the  courts 
that  justice  is  not  always  served  by  a  blanket  approach.  The  programs  have  been 
able  to  survive  to  date  without  addressing  this  issue,  however  the  court  should 
consider  developing  a  complex  case  track  to  fall  back  upon,  especially  in 
consideration  of  probable  program  expansion. 
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E.  Adoption  of  a  trial  setting  policy  which  schedules  a  sufficient  number 

of  cases  to  ensure  efficient  use  of  judge  time  while  minimizing  resettings 
caused  by  overscheduling. 

Calendaring  practices  and  other  mechanisms  designed  to  provide 
acceptability  for  the  management  of  caseloads  are  required  (Mahoney, 
Sipes,  Ito). 

This  element  has  not  been  sufficiently  used  or  managed  to  have  been  a 
significant  factor  in  the  success  of  the  program.  In  Windsor  it  has  been  non¬ 
existent  since  the  cases  in  case  management  have  not  been  given  trial  dates  as 
yet.  This  element,  however,  is  traditionally  an  important  element  in  the  design 
of  a  case  management  program.  Many  of  the  management  reports  used  by  the 
court  are  based  upon  past  performance  and  history.  Which,  while  necessary  for 
program  refinement,  lends  little  support  for  future  scheduling  of  resources.  What  is 
also  needed  is  relevant  data  for  the  forecasting  of  future  trial  needs.  This  is  another 
important  reason  why  disposition  standards  are  considered  an  important  ingredient 
in  caseload  management  programs.  The  court  will  be  better  able  to  assess  its  future 
courtroom  availability  if  it  were  to  use  analysis  based  upon  disposition  standards  as 
opposed  to  start  of  trial  standards.  The  start  of  trial  standards  will  give  no  indication 
to  the  court  on  what  resources  will  be  available  because  there  is  no  indication  on 
what  the  conclusion  date  will  be  for  those  set  of  cases,  thus  the  court  will  not  be  in 
the  position  to  determine  what  the  courtroom  availability  will  be.  Effective  scheduling 
is  the  heart  of  resource  management  Time  is  one  of  the  court’s  most  precious 
commodities. 

This  is  why  it  is  important  for  the  court  to  control  and  supervise  the  events  from  early 
on  in  the  case.  By  controlling  and  monitoring  the  significant  events  from  early  on,  the 
court  is  better  able  to  keep  a  large  group  of  cases  on  track,  rather  then  letting  them 
aimlessly  enter  different  points  in  the  system  at  random.  It  cannot  be  expected  of 
the  court  to  intervene  late  in  the  process  and  still  be  capable  of  managing  the  case 
within  the  time  required.  The  court  would  be  incapable  of  doing  this,  because  it 
would  not  have  the  information  available  to  ensure  that  the  proper  court  resources 
are  available.  The  court  would  always  find  itself  in  a  reactive  state  of  affairs.  The 
would  result  in  continuances  and  resets  on  the  courts  own  motion.  Again,  the  court 
would  loose  credibility  in  being  able  to  get  the  job  done.  The  continuances  and 
resets  would  only  add  to  the  court’s  and  staffs  workload  and  needlessly  absorb 
more  of  the  court’s  precious  time  and  resources.  It  is  important  to  note  here,  that 
many  times  the  additional  burden  of  continuing  cases  diverts  staff  resources  a  way 
from  their  case  processing  duties,  thus  creating  the  potential  for  additional  backlog. 
Case  management  is  an  ongoing  process,  from  start  to  finish. 

Overscheduling  also  impacts  litigant  costs.  Often  witness  and  litigants  are 
summoned  to  the  court  with  the  intent  to  be  available  for  the  trial.  This  i$  often  at  the 
expense  of  the  litigants.  Added  costs  are  incurred  during  the  course  of  litigation  due 
to  the  court  not  moving  ahead  as  planned.  Witnesses,  litigants  and  the  attorneys 
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often  have  to  make  several  appearances  for  the  same  scheduled  event  that  has 
been  continued  before.  Inefficient  calendaring/scheduling  procedures  not  only 
waste  participant’s  time  and  adds  costs,  but  it  also  gives  the  appearance  that  the 
court  does  not  schedule  and  manage  it’s  resources  effectively.  Because  of  the 
potential  impact  of  over  or  under  scheduling  and  the  ever  changing  dynamics  of 
caseload  management,  trial  setting  analysis  should  be  ongoing  to  make  sure  that 
their  is  a  continual  balance  between  the  number  of  trials  actually  set  resources 
available  and  the  number  of  trials  that  actually  commence.  The  court  will  find  the 
ongoing  analysis  critical  during  the  first  phases  of  the  program  as  system 
participants  adjust  and  modify  their  new  behavior  in  the  case  management 
environment 

F.  Commencement  of  trials  on  the  original  date  scheduled  with  adequate 
notice. 

This  is  arguably  the  most  important  element  in  any  case  management  program.  This 
is  the  end  toward  which  all  program  development  and  behavior  is  driven.  It  is  the 
court's  responsibility  to  ensure  that  trial  dates  are  adhered  too.  If  not,  the  court  and 
the  program  losses  credibility.  Perhaps  more  than  any  other  element,  firm  trial 
dates  have  been  the  promise  to  the  Bar  and  the  most  important  weapon  in  the 
court’s  arsenatfor  resolving  cases.  To  date,  however,  firm  trial  dates  have  not 
been  maintained  with  sufficient  regularity  to  either  fulfill  the  promise  to  the  bar  or 
to  be  useful  in  resolving  cases.  This  element  should  be  one  of  the  most 
significant  in  contributing  to  the  success  of  a  case  management  program. 

The  establishment  and  maintenance  of  firm  trial  dates  creates  and  defines  roles  and 
expectations  in  the  system.  If  firm  trial  dates  cannot  be  delivered,  then  the  program 
and  the  court  losses  credibility.  The  attorneys  may  feel  that  it  is  not  necessary  to  be 
prepared  by  the  date  of  trail  given,  due  to  the  courts  inability  to  deliver  firm  trial 
dates.  This  will  also  impact  settlement  discussions.  Failure  to  meet  firm  trial  dates,  is 
symptomatic  of  an  ill  designed  program  with  respect  to  available  resources,  and/or 
an  inappropriate  organizational  infrastructure  to  adequately  support  the  program. 

This  factor  has  had  mixed  success  in  the  Ontario  project  Toronto  has  enjoyed  some 
success  in  delivering  firm  trial  dates,  while  Windsor  has  been  unable  to  deliver  firm 
trial  dates,  due  to  its  concentration  on  backlog  reduction.  As  of  now,  most  attorneys 
can  afford  to  let  cases  linger,  because  the  accepted  norm  is  that  even  if  they  do 
have  a  trial  date,  it  probably  will  not  go  as  scheduled.  This  type  of  attitude  also  has 
an  impact  on  meaningful  settlement  discussions.  The  probable  non-prevailing  side 
has  much  to  gain  by  stringing  a  case  out  because  firm  trial  dates  are  the  exception 
rather  than  the  norm.  If  this  is  permitted  to  continue,  than  the  participants  have  no 
motive  to  change  their  behavior  or  management  practices  that  would  be 
instrumental  in  program  success. 


To  assist  the  courts  in  getting  a  better  handle  on  their  caseload  and  to  discourage 
attorneys  from  waiting  until  the  morning  of  trial  to  enter  into  good  faith  negotiations 
discussions,  the  court  may  want  to  consider  the  use  of  monetary  sanctions  when 
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appropriate.  For  instance,  many  courts  are  imposing  jury  and  court  costs  on 
attorneys  who  wait  until  the  morning  of  trial  to  settle.  If  attorneys  are  given  firm  trial 
dates  in  accordance  with  a  definitive  case  management  program,  then  they  will 
know  what  is  expected  of  them  every  step  of  the  way  and  that  they  should  be 
prepared  to  move  forward  or  suffer  the  consequences. 

Firm  trial  dates  are  also  a  must  for  planning  purposes.  They  permit  the  court  to  take 
a  more  concrete  approach  in  planning  and  scheduling  their  resources,  rather  than 
trying  to  gauge  resources  on  a  host  of  uncertainties.  The  impact  of  firm  trial  dates 
are  far  reaching,  not  only  for  the  dynamics  of  settlement  and  for  planning  purposes, 
but  inconsistent  trial  dates  also  create  an  additional  burden  and  expense  for  the 
staff  as  well.  As  alluded  to  in  the  section  above,  inconsistent  trial  dates  increase 
litigation  expense  and  present  a  poor  public  image  of  courts,  as  well  as  a  mental  let 
down  for  the  litigants  who  are  prepared  to  have  their  complaints  addressed  by  the 
court  The  use  of  proactive  management  reports  and  data  will  help  the  court 
manage  its  trial  workload,  utilize  its  resources  more  effectively  and  to  help  insure 
that  firm  trial  dates  are  met. 

G.  A  firm,  consistent  policy  for  minimizing  continuances. 

Requests  for  extension  of  time  are  routinely  granted  on  the  First  request  in  all 
courts.  In  Windsor,  requests  for  extension  of  time  are  routinely  granted  at  all 
points  in  the  process.  In  Toronto,  requests  for  extension  of  time  are  monitored 
more  closely.  The  problem  in  both  pilot  projects  is  not  whether  extensions  of 
time  are  routinely  granted,  the  problem  is  that  there  is  no  target  disposition  date 
that  defines  a  time  frame  within  which  the  extension  can  be  granted  and  held  to 
some  standard.  For  the  court  to  have  a  firm,  consistent  continuance  policy,  it 
must  position  itself  to  have  firm  trial  dates.  Since  there  have  been  inconsistent 
policies  and  practices  related  to  minimizing  continuances,  this  element  could  not 
be  a  substantial  contributor  to  the  success  of  the  program. 

This  is  not  to  say  that  in  some  instances  requests  for  extensions  should  not  be 
granted.  However,  it  should  be  understood  by  all  the  participants  the  request  for 
extension  of  time  should  not  impact  the  original  target  disposition  time.  The 
additional  time  will  have  to  be  made  up  somewhere  else  in  the  process. 
Reducing  the  number  of  extensions  will  have  an  impact  in  several  different 
areas.  First,  the  attorneys  will  not  be  as  anxious  to  arbitrarily  request  extensions 
if  they  are  aware  that  it  will  cut  into  their  time  elsewhere  in  the  process,  with  a 
trial  date  certain.  Secondly,  once  this  has  been  accepted  as  the  standard  norm, 
requests  for  extensions  will  be  reduced,  thus  allowing  the  court  to  divert  both 
their  judicial  and  staff  resources  to  the  manners  at  hand.  Thirdly,  by  keeping  the 
case  on  track,  litigation  costs  to  the  clients  will  be  reduced.  And  lastly,  the 
reduction  in  the  number  of  extensions  will  greatly  facilitate  the  case 
management  program  success. 


However,  for  the  court  to  adhere  to  this  philosophy,  it  must  manage  its 
processes  and  resources  in  a  manner  that  will  enable  it  to  carry  out  its  end  of 
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the  agreement.  That  is  the  delivery  of  firm  trial  dates.  As  we  have  experienced 
in  Windsor,  firm  trial  dates  cannot  be  delivered  by  the  court.  As  a  result,  the 
court  must  grant  extensions.  This  has  resulted  in  a  great  deal  of  skepticism  by 
the  bar  regarding  the  merits  of  case  management. 

H.  There  is  no  single  model  of  a  successful  trial  court  delay  reduction  or 

prevention  program.  Courts  that  have  been  successful  in  reducing  delay 
and  maintaining  a  speedy  pace  of  litigation  have  us  a  variety  of  techniques 
and  have  adapted  the  details  of  their  programs  to  local  conditions 
(Mahoney,  Sipes,  Ito). 

This  extremely  important  to  note.  Throughout  the  interview  process,  the  authors 
noted  that  several  participants  inquired  “What  are  they  doing  over  in  Detroit? 
Why  can’t  we  just  do  what  they  are  doing?-  While  examination  of  other 
programs  does  reveal  insight  into  case  management  they  should  not  be 
considered  a  cure  for  all  courts.  There  are  common  threads  that  make  up 
successful  programs  that  are  applicable  to  all  courts,  but  their  implementation 
may  have  to  be  different  due  to  that  particular  environment’s  needs. 

Delay  Reduction  (Backlog  Reduction) 

A.  A  strong  continuing  judicial  commitment  to  delay  reduction,  expressed  in 
written  goals  and  objectives  to  guide  court  operations. 

State  level  leadership  and  support  can  be  a  major  force  in  reducing  and 
preventing  trial  court  delay,  and  has  been  essential  in  some  situations. 
Ultimately,  however,  local-level  leadership  and  commitment  is  critical  to  the 
achievement  of  case  processing  time  goals  and  institutionalization  of 
effective  caseflow  management  procedures  Leadership,  especially 
leadership  by  the  chief  judge  of  the  trial  court  is  required  (Mahoney,  Sipes 
and  Ito). 

The  judicial  commitment  to  delay  reduction  varies  substantially.  At  one  end  of 
the  spectrum  there  are  judges  whose  commitment  to  the  project  knows  no 
bounds.  At  the  other  end  of  the  spectrum,  there  are  judges  who  willingly 
attempt  to  undermine  the  project  by  routinely  granting  extensions  or  outright 
disregard  the  case  management  policies  and  procedures.  Furthermore,  without 
a  strong  and  unwavering  commitment  from  the  leadership  of  the  judiciary,  case 
management  cannot  work  regardless  of  the  resources  provided  or  the  effort 
expended  by  a  few.  If  there  is  one  principle  of  case  management  that  is 
essential,  it  is  that  leadership  -  judicial  leadership  is  the  cornerstone  of  all 
successful  case  management  programs.  Judicial  leadership  on  an  individual 
judge  and  court  level  has  been  a  very  significant  factor  in  the  success  of  the 
program  at  individual  levels.  The  absence  of  judicial  leadership  and 
commitment  from  a  policy  level  minimizes  the  success. 
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As  mentioned  throughout  this  report  a  strongly  committed  judiciary  is  essential  for  a 
successful  case  management  program.  It  cannot  be  stressed  enough.  No  matter 
how  well  designed  a  program  is  and  the  staff  and  operational  resources  available, 
the  program  will  not  be  successful  unless  it  is  supported  from  the  upper  echelons  of 
the  judiciary  on  down.  The  judiciary  must  lead  by  example,  they  must  set  the  stage 
for  others  to  follow.  There  are  expectations,  responsibilities  and  accountability  cast 
upon  them  as  well  as  the  other  system  participants.  The  judiciary  cannot  expect 
others  to  fall  in  line,  if  they  do  not 

Part  of  this  leadership  and  responsibility  may  require  members  of  the  judiciary  to 
monitor  individual  judicial  behavior  with  regard  to  case  management  This  issue  is 
often  not  formally  discussed  or  acknowledged  among  judges.  However,  it  is  an 
issue  that  must  be  addressed  if  a  case  management  program  is  to  realize  its 
maximum  potential  and  if  the  public  good,  thus  justice  is  to  be  served.  The  chief 
judges  must  be  prepared  to  deal  with  judges  that  are  not  willing  to  cooperate  with 
program  standards.  Other  judges  must  be  willing  to  collectively  support  these 
actions.  Hopefully,  these  instances  will  be  few  and  far  between,  and  once  a  few 
precedents  are  set,  these  issues  will  not  be  addressed  further  on  down  the  line.  This 
will  occur  as  the  process  or  new  way  of  doing  business  becomes  more 
institutionalized. 

Another  group  that  has  to  be  addressed  are  those  members  of  the  bar  that  choose 
not  to  cooperate  with  the  program.  The  judiciary  must  be  prepared  to  take 
meaningful  action.  As  with  the  judiciary,  hopefully  it  will  not  take  long  for  the  program 
to  become  institutionalized  within  the  ranks  of  the  bar,  after  a  few  precedents  have 
been  set 

A  set  of  formalized  rules,  goals,  objectives  and  expectations,  that  are  collectively 
agreed  upon  by  a  majority  of  judges  is  an  excellent  foundation  to  build  upon.  These 
rules  should  be  disseminated  to  the  public  as  well  as  the  bar.  This  will  help  to  keep 
the  public  informed  and  could  serve  to  put  additional  pressure  on  those  members  of 
the  judiciary  that  do  not  choose  to  cooperate  at  first,  as  well  as  members  of  the  bar. 
If  presented  properly  the  court  can  take  advantage  of  the  opportunity  to  use  the 
case  management  program  as  a  public  relations  tool.  It  will  show  that  the  leadership 
acknowledges  that  there  are  areas  where  the  courts  are  taking  the  leadership  role  to 
manage  its  affairs  responsibly.  This  can  be  a  critical  factor  in  the  long  run.  As 
mentioned  earlier,  in  some  areas  in  the  United  States,  the  courts  unwillingness  to 
deal  with  their  own  management  problems  as  resulted  in  the  courts  being  micro 
managed  and  dictated  to  by  other  branches  of  government  This  is  a  position  that 
the  courts  do  not  want  to  find  themselves  in. 
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B.  A  published  case  management  plan  detailing  the  delay  reduction 

techniques,  ultimate  time  standards  and  a  transition  program  for  reaching 
those  standards  where  there  is  a  backlog  problem. 

Commitment  -  acceptance  of  responsibility,  by  the  judges  on  the  court,  for 
minimizing  delay  and  managing  the  processing  of  cases  from  inception  to 
completion  (Mahoney,  Sipes,  tto). 

As  discussed  earlier,  Windsor  substantially  dealt  with  their  existing  backlog  as  a 
precondition  of  starting  case  management.  Unfortunately,  they  did  so  at  the 
complete  expense  of  the  case  management  cases  and  a  new  backlog  has  now 
emerged.  Nonetheless,  their  efforts  are  commendable  and  provide  an  excellent 
view  of  what  Toronto  will  have  to  deal  with  before  the  benefits  of  case 
management  can  be  fully  realized. 

If  the  program  is  formalized  in  a  manner  such  as  discussed  above,  the  more 
expeditiously  it  will  be  accepted  as  the  normal  way  of  doing  business.  It  will  serve  as 
a  business  plan  for  all  to  follow.  The  publicized  plan  should  also  serve  as  a  vehicle 
to  solicit  feedback  from  the  staff,  bar  and  public.  The  court  should  welcome  this 
feedback  and  consider  relevant  issues.  Providing  an  open  forum  such  as  this  may 
bring  to  light  issues  from  relevant  participants  overlooked  by  the  court  Perhaps 
more  importantly,  it  will  give  the  other  participants  ownership  in  the  program,  thus 
making  easier  to  accept  and  implement  It  will  also  be  more  difficult  for  norv 
compliers  to  take  the  position  of  not  being  aware  of  the  specifics  of  the  program. 

The  published  plan  should  have  two  focal  points  of  equal  importance.  One  focal 
point  must  be  a  backlog  reduction  plan  and  the  other  an  overall  permanent  case 
management  plan.  The  integration  of  these  two  plans  must  be  a  transition  plan. 
Often  case  management  programs  are  implemented  in  courts  that  are  suffering 
backlog  problems.  To  carry  out  a  successful  case  management  plan,  a  plan  must 
also  be  developed  at  the  same  time  to  address  the  problems  of  backlog.  To 
effectively  administer  the  two  plans  at  the  same  time,  a  transition  plan  must  be 
developed.  It  is  important  that  the  transition  plan  have  fix  stages  and  time  limits,  so 
that  it  does  not  become  a  permanent  presence  in  the  court  The  transition  plan 
should  have  a  termination  date.  The  ultimate  goal  of  the  transition  plan  is  to  move 
the  court  beyond  its  past  ills  into  the  present  solutions  and/or  case  management 
program. 

The  key  to  developing  and  formalizing  these  plans  is  that  the  court  must  analyze 
the  following  items:  1)  Backlog  inventory;  2)  Available  staff  and  judicial  resources;  3) 
Automation  resources;  4)  Operational  processes;  and  5)  Workload  demands.  In 
short  the  court  has  to  realistically  determine  the  operational  capacity  of  its  resources 
and  its  ability  to  meet  demands  at  full  capacity.  The  court  must  make  these 
assessments  honestly  before  they  can  begin  to  establish  a  plan  that  encompasses 
time  standards  and  system  capacity  requirements.  Further  analysis  of  these  items 
will  follow  below. 
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C.  A  system  to  furnish  prompt  and  reliable  information  concerning  the  status 
of  cases  and  case  processing. 

The  Ministry  has  devoted  substantial  time  and  resources  to  automating  the  case 
management  system  and  while  much  work  remains  to  be  done,  the  foundations 
are  in  place  to  provide  prompt  and  reliable  information  about  cases.  This 
element  is  a  significant  contributor  to  the  success  of  the  case  management 
system.  Without  an  automated  system  to  perform  these  functions, 
management  information  would  not  be  available.  The  major  limitation  to  what 
has  been  provided  is  that  the  status  and  statistical  compilations  relate  primarily 
to  what  happened  in  the  past.  The  statistical  reports  do  not  identify  the  future 
trends,  the  future  resource  needs,  or  the  status  of  cases  that  might  be  taking 
longer  to  resolve. 

A  lot  of  times  organizations  make  the  mistake  of  automating  their  current  processes 
or  operations.  A  significant  amount  the  organizations  end  up  automating  outdated  or 
inefficient  processes.  The  key  is  to  re-examine  the  existing  processes  and 
determine  how  to  reorganize  to  take  full  advantage  of  automation  or  related 
technologies  (e.g.,  fax  machines).  Even  if  a  process  is  already  examined  it  should 
be  revisited  to  determine  if  it  can  be  automated  further,  or  how  that  automated 
process  can  impact  a  process  further  on  down  the  line  that  could  cause  a  bottleneck 
in  the  overall  system. 

What  are  the  goals  and  objectives  of  the  program  and  how  do  they  fit  with  the 
overall  mission  and  role  of  the  courts?  What  is  the  system  capacity  to  meet  these 
goals  and  objectives?  What  are  the  current  procedural  and  resource  problems  the 
court  is  now  facing?  How  do  they  interfere  with  the  court’s  mission?  What 
informational  data  does  the  court  need  to  make  these  determinations?  These  are 
just  a  few  of  the  questions  that  need  to  be  more  specifically  defined.  Once  some  of 
the  answers  to  these  questions  are  formulated,  an  analysis  of  the  system's  capacity 
to  meet  these  goals  can  be  undertaken. 

The  court  does  have  a  fairly  good  foundation  for  automation  to  build  upon.  From  the 
management  reports  the  court  is  already  generating,  the  court  can  get  a  good  grasp 
on  what  has  been  happening  in  the  past  The  key  word  here  is  the  past  Basing 
management  decisions  on  the  past  can  cause  any  organization  to  maintain  its 
status  quo.  What  is  needed  is  more  information  to  help  predict  and  make  decisions 
about  the  future.  Only  then  will  the  court  be  able  to  develop  a  program,  based  upon 
its  resources,  demands  and  future  program  and  reorganization  goals. 

As  part  of  the  analysis,  the  specific  causes  of  delay  and  the  system  bottleneck 
areas  must  be  defined.  These  areas  should  be  given  thorough  analysis.  What  are 
the  reasons  for  delay  and  bottlenecks  and  what  is  their  impact  on  the  overall 
process?  Management  reports  should  be  developed  to  identify  potential  areas  of 
delay  so  that  the  processes  can  be  adjusted  to  meet  the  system  strain  ahead  of 
time.  The  court  needs  to  be  operating  in  a  proactive  mode  not  a  reactive  mode.  For 
instance,  if  the  court  determines  that  it  is  not  going  to  have  enough  courtrooms 
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available  for  a  particular  week,  then  litigants  should  be  notified  at  least  a  week 
ahead  of  time,  not  on  the  morning  of  the  scheduled  trial.  Or,  in  the  alternative,  the 
court  can  make  the  determination  that  more  judges  will  be  needed  for  that  particular 
week,  possibly  arrangements  can  be  made  to  bring  more  judges  in  (i.e.t  circuit  or 
retired).  In  the  event  the  demand  cannot  be  met  the  litigants  can  be  advised  so  that 
experts  do  not  have  to  be  paid,  witnesses  do  not  have  to  take  off  work  and 
attorneys  do  have  to  make  an  unnecessary  appearance.  This  all  adds  costs  to  the 
litigation  process  and  takes  away  from  bench  time. 

Another  item  that  deserves  attention  is  that  there  should  be  system  consistency 
throughout  the  province.  This  will  make  for  more  meaningful  discussions  between 
court  staff  and  judges  throughout  the  system  to  address  the  delay  problems  of  the 
court  It  will  also  be  easier  to  support  and  less  costly.  Also  training  of  court  staff 
should  not  be  overlooked.  Training  is  an  investment  that  is  often  sacrificed.  This 
leads  to  less  productivity  and  creativity  from  the  staff,  which  are  often  a  good  source 
of  information. 


D.  Assessment  of  the  current  caseload  including  backlog  identification. 

There  is  a  strong  correlation  between  backlog  and  delay.  Reduction  of  the 
size  and  age  of  the  pending  caseload  is  a  threshold  problem  that  smut  be 
addressed  in  developing  and  implementing  a  delay  reduction  program 
(Mahoney,  Sipes,  Ito). 

Windsor  has  completed  an  entire  backlog  reduction  program,  however,  Toronto 
has  not.  As  discussed  earlier,  this  is  one  of  the  most  significant  steps  to  be 
undertaken  if  the  full  benefits  of  case  management  are  to  be  realized. 

The  assessment  of  current  caseload  and  pending  backlog  will  give  a  good  indication 
of  system  problems  and  identification  of  bottleneck  areas.  The  assessment  of  these 
two  areas  will  further  help  develop  the  two  program  tracks  (case  management  and 
delay  reduction),  as  well  as  the  transition  program  needed  to  bring  the  past  into  the 
future.  For  successful  program  development  the  court  must  know  what  the  different 
type  of  demands  are  and  the  amount  Analysis  of  the  backlog  will  give  rise  to  issues 
that  the  court  will  need  to  deal  with  in  the  future.  These  issues  and  their  resolution 
can  be  built  into  the  case  management  program. 

Through  Toronto  and  Windsor  we  have  seen  the  best  of  both  worlds.  Toronto's 
focus  is  on  case  management  and  Windsor's  focus  is  on  delay  reduction,  both  can 
serve  as  valuable  lessons.  Analysis  of  these  two  distinctly  somewhat  successful 
programs  is  warranted  for  the  development  of  a  successful  transition  program.  By 
happenstance,  the  distinct  focus  of  these  programs,  may  in  the  long  run  work  out  for 
the  best  in  the  development  of  an  overall  case  management  and  delay  reduction 
program.  The  information  gained  through  these  two  programs  will  give  additional 
insight  needed  for  a  solid  transition  program. 
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The  analysis  of  the  current  caseload  and  backlog  should  lend  some  insight  as  to 
if  there  are  particular  type  of  cases  that  are  more  problematic  than  others,  and  if 
there  are  specific  points  in  the  process  that  are  more  susceptible  to  delay  than 
others.  Also  identification  of  protracted  cases  should  be  revealed  in  this 
analysis.  It  should  be  noted  that  if  protracted  cases  are  identified,  then  special 
consideration  should  be  given  to  these  cases  (i.e.,  Complex  case  track). 

The  analysis  of  current  caseload  and  pending  backlog  will  represent  to  the  court 
the  current  and  future  strain  on  the  case  processing  system.  Once  the  court 
completes  the  assessment  of  the  case  management  program  and  the  pending 
backlog,  they  will  have  a  significant  portion  of  the  information  needed  for  the 
transition  program. 

E.  Analysis  of  productivity 

Often  case  management  programs  that  try  to  duplicate  efforts  from  other  successful 
case  management  programs  make  the  assumption  that  they  are  operating  at  the 
same  capacity.  This  is  a  prescription  for  failure.  Goals  and  objectives  must  be  set  in 
accordance  with  system  capability  and  productivity.  If  system  capability  and 
productivity  is  “not  considered,  then  any  program(s)  designed  will  not  realize  its  full 
potential. 

Analysis  of  full  system  productivity  is  required  to  realistically  design  an  effective 
program.  The  analysis  will  also  help  identify  problem  areas  that  need  to  be 
addressed  or  reorganized.  What  are  the  differences  in  processing  between  courts? 
Who  has  the  higher  productivity  and  why?  How  do  the  local  practices  impact  the 
courts  in  each  area?  Are  the  courts  adequately  staffed?  If  so,  is  the  deployment  of 
staff  in  the  areas  of  the  court  appropriate  for  that  particular  courts  needs?  Does  the 
organizational  structure  and  policies  position  the  court  in  an  optimum  operating 
mode?  What  obstacles  are  preventing  the  staff  or  system  processes  from  realizing 
their  maximum  productivity?  When  was  the  last  time  that  the  organizational 
structure  and  resources  were  analyzed? 

These  are  some  very  important  questions  that  need  to  be  addressed.  Often,  the 
authors  of  this  report  have  asked  the  question  of  courts  throughout  North  America, 
"Why  do  you  do  it  this  way?”  Invariably  the  answer  will  comeback  as,  “...we  have 
always  done  it  this  way.”  This  is  a  symptom  of  an  organization  that  is  not  proactive, 
but  reactive.  Operating  in  this  mode  will  never  permit  innovation  and  the  creation  of 
a  vision  to  increase  productivity.  It  is  a  system  that  breeds  failure,  or  at  best 
mediocrity. 

Once  some  of  the  answers  to  these  questions  are  addressed,  the  court  should  be 
focusing  on  the  obstacles  that  prevent  the  court  from  reaching  its  full  productivity 
level.  Some  of  the  items  that  can  impact  productivity  levels  are  staff  training, 
solicitation  of  feedback  from  the  staff,  automation,  reorganization,  new  rules  and 
policies. 
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The  analysis  should  attempt  to  set  productivity  standards  based  upon  the  available 
amount  of  resources,  past  performance  and  the  availability  and  impact  of 
productivity  enhances  (i.e.,  automation  and  training).  Once  these  standards  have 
been  established,  a  more  realistic  management  and  transition  program  can  be 
developed. 

F.  A  conscious  effort  to  use  internal  resources 

The  programs  must  be  premised  on  what  internal  resources  the  court 
realistically  has  available,  and  not  on  if  they  might  get  additional  resources.  This 
will  require  the  court  to  step  back  and  possibly  take  a  new  look  at  the  way  it  is 
using  its  resources  and  how  best  to  support  what  they  have.  For  instance,  the 
court  may  want  to  consider  swing  shifts  of  personnel,  especially  if  there  is  a 
limited  number  of  workstations  available,  or  if  uninterrupted  time  is  needed  away 
from  public  hours  to  get  processes  completed.  This  swing  shift  could  come  in 
the  form  of  having  some  personnel  come  in  a  couple  of  hours  before  the  court 
opens  and/or  staying  a  couple  hours  after  the  court  doses. 

Consideration  to  redefining  the  roles  of  employees  should  be  given.  This  could 
indude  more  cross  training  and  empowerment  to  make  nonjudidal  dedsions. 
What  the  court  wants  to  do  is  to  remove  obstades  to  the  employees  that  may 
impede  the  progress  of  system  processes  and  not  take  away  from  judidal  time. 
Also,  if  cross  training  is  utilized,  it  would  permit  the  court  to  reallocate  resources 
as  needed  with  qualified  personnel.  In  addition  to  cross  training,  the  court 
should  have  training  seminars  in  the  following  areas:  caseflow  management; 
supervisory  training;  time  management;  dealing  with  the  public,  automation,  etc. 
If  the  court  is  to  truly  maximize  its  internal  resources,  it  is  going  to  have  invest  in 
its  people  and  try  to  remove  some  of  the  obstades  that  impede  their  work, 
otherwise  it  is  pointless  to  think  that  the  current  productivity  level  of  the  current 
internal  resources  will  be  maximized  further. 

G.  Utilization  of  special  expertise. 

Attention  to  detail,  involving  and  utilizing  the  expertise  of  non-judicial  staff 
in  implementing  court  programs  and  polices  (Mahoney,  Sipes,  Ito). 

These  items  are  regular  parts  of  the  Ontario  pilot  projects.  Their  significance  to 
the  success  of  the  program  is  less  than  the  other  elements.  The  Ontario  has 
utilized  consultants  in  the  past  to  review  past  performances.  What  is  needed  is 
a  look  toward  the  future  and  the  operational  processes  and  resources  need  to 
be  implemented  to  meet  the  goals  of  the  court.  Sometimes  given  the  political 
dimate  of  the  courts,  it  is  easier  to  affect  these  changes  by  outside  resources. 
There  are  several  reasons  for  this.  First ,  there  is  no  vested  political  interest  or 
bias  by  outside  consultants.  Secondly,  outside  experts  usually  come  armed  with 
experiences  from  other  systems,  some  of  which  can  be  implemented  in  the 
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current  court  setting.  Third,  the  outsiders  can  be  great  facilitators  in  leading 
candid  discussions  and  interviews  that  otherwise  might  not  be  had  by  internal 
court  personnel.  Lastly,  sometimes  outsiders  may  offer  a  fresh  perspective. 
Sometimes  it  is  easier  for  court  personnel  to  develop  tunnel  vision  in  their 
environment  making  it  difficult  to  look  beyond  the  obvious. 

H.  Revision  of  rules  and  practices  to  implement  the  transition  program. 

No  transition  program  has  been  contemplated  yet.  Upon  determination  of  the 
pilot  projects'  success,  an  internal  analysis  of  the  courts  productivity  and 
resources,  a  transition  plan  would  need  to  be  developed.  A  transition  plan  can 
have  significant  impact  on  the  success  of  a  case  management  program. 

Items  D,  E  and  F  must  first  be  completed  before  the  court  can  successfully  plan 
this  stage  of  the  process.  Processing  points  will  have  to  be  identified  in 
accordance  with  court  goals  and  objectives,  and  if  necessary  supplemented  via 
reorganizing  some  staff  and  resources,  until  the  court  gets  a  handle  on  it.  Target 
completion  dates  should  be  established  for  each  stage  of  the  transition  program 
and  for  the  completion  of  the  transition  program  as  well. 

Attempts  at  this  point  should  be  made  to  solicit  feedback  from  the  staff.  They 
know  the  reality  of  the  situation  and  the  processes  involved.  They  can  be  the 
best  source  of  information,  especially  for  ideas  on  preventive  maintenance. 

I.  A  scheduled  termination  of  the  transition  program  with  interim  goals 
ultimately  resulting  in  full  implementation  of  time  standards. 

The  pilot  projects,  which  should  not  be  confused  with  a  transition  plan,  are 
scheduled  to  expire  shortly.  If  case  management  is  to  be  continued  and 
expanded,  then  a  transition  plan  would  be  very  important.  To  date  the  lack  of  a 
transition  period  has  had  little  effect  on  the  success  of  the  pilot  projects.  Studies 
have  shown  that  the  simultaneous  occurrence  of  a  case  management  program 
and  a  delay  reduction  program  has  help  change  the  attitudes  and  priorities  of 
system  participants  toward  caseflow  management  more  quickly,  thus  laying  the 
foundation  for  further  case  management  expansion. 

The  transition  program  must  have  a  defined  termination  date.  It  is  an  interim 
management  program  designed  to  bring  the  past  into  the  present.  The  transition 
program  should  not  be  allowed  to  become  a  permanent  fixture.  If  the  transition 
plan  is  permitted  to  languish,  than  other  areas  of  court  operations  will  suffer. 
The  court  will  be  in  a  better  position  to  further  refine  its  case  processing  system 
and  redirect  its  resources  the  sooner  the  transition  program  is  completed. 
Completion  of  the  transition  program  will  also  mark  a  significant  milestone,  thus 
giving  more  momentum  and  credibility  to  the  case  management  program.  There 
will  be  quantifiable  and  measurable  results  from  everyone’s  effort. 
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Summary 

After  reviewing  these  essential  elements  of  a  case  management  program,  it  is  easy  to 
see  that  there  are  a  few  elements  lacking  in  the  Ontario  Pilot  Projects.  Does  this  imply 
that  since  Ontario’s  case  management  program  is  successful,  these  elements  are  not 
necessary?  No.  While  it  could  be  argued  that  some  of  these  elements  are  minor 
components  of  a  case  management  program  and  therefore  not  important  to  the  overall 
success,  several  of  the  missing  elements  in  Ontario  have  been  proven  many  times  to 
be  quite  significant  to  the  success  of  other  case  management  programs.  These 
elements  include,  judicial  leadership  and  commitment,  case  processing  goals,  and 
reduction  of  backlog. 

Our  conclusion  is  that  a  number  of  factors  are  present  in  varying  degrees  in  the 
Ontario  pilot  projects,  which  have  compensated  for  the  lack  of  some  of  these  other 
elements.  These  factors  include  the  following:  a  dedicated  and  committed  group  of  bar 
representatives;  a  staff  that  understands  case  management  and  takes  the  individual 
initiative  to  maintain  and  refine  the  operational  support  component;  and  most 
importantly  there  is  a  core  group  of  judicial  officers  who  have  carried  the  majority  of  the 
workload,  mentored  other  judges  in  the  particulars  of  case  management;  provided 
extraordinary  leadership,  created  a  vision,  and  dedicated  a  substantial  amount  of  their 
professional  and  personal  time  to  “making  it  work".  While  effort  has  been 
acknowledged  by  other  bench  officers  it  has  raised  suspicion  of  case  management  and 
a  reluctance  to  participate  in  the  program.  This  is  all  the  more  reason  why,  although 
the  dedicated  efforts  are  commendable  and  desirable,  they  cannot  be  the  basis  for 
maintaining  a  program.  These  individuals  may  not  be  here  tomorrow  or  the  burden 
may  be  too  great  to  shoulder  without  additional  support. 

Case  management  is  not  about  single  acts  of  Herculean  effort  -  though  sometimes 
these  are  required  to  take  a  project  over  the  hump  or  to  reduce  the  backlog.  Instead, 
case  management  is  about  institutionalizing  a  process  and  a  support  component  that 
has  as  its  first  and  second  concern  the  fair,  just,  economic,  and  timely  management  of 
cases.  It  is  simply  a  way  of  doing  business. 

Case  management  is  not  a  pilot  project.  It  is  not  a  buzzword  or  fad.  It  is  not  a  trick  to 
transform  judges  from  experienced,  respected  jurists  into  process  managers.  And,  it 
most  certainly  is  not  a  means  to  other  ends.  Case  management  is,  in  fact,  an  end  unto 
itself.  It  is  preservation  of  the  most  important  roles  and  functions  of  the  judiciary.  It  is 
insuring  that  the  public’s  trust  is  protected.  It  is  fulfilling  the  very  reason  that  courts 
exist.  To  think  of  case  management  in  other  terms  is  to  relinquish  it  to  a  lesser  task. 

To  make  case  management  the  order  of  business  for  all,  many  things  must  be  done. 
Foremost,  is  a  clear  articulation  from  the  Bench,  Bar,  and  Ministry  leadership  that  case 
management  is  not  a  program  or  project,  but  it  is  the  regular  order  of  business.  To  this 
end  case  management  must  cease  being  a  separate  set  of  rules  or  procedures  -  it 
must,  instead,  be  the  rules  of  court,  the  rules  of  civil  procedure,  the  standards  of 
judicial  administration,  or  the  terms  of  reference.  As  long  as  the  principles  of  case 
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management  are  secondary  to  the  daily  routine  of  work,  the  efforts  put  toward  case 
management  will  be  extra-curricular,  overtime,  excessive,  and  burdensome.  And,  only 
a  few  will  do  it  as  they  have  been  doing  thus  far. 
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Preconditions 


The  best  course  of  action  is  not  that  course  which  most 
quickly,  least  painfully,  least  expensively,  leads  to  the  gaining 
of  our  ends,  but  it  is  the  course  of  action  which  is  supported  by 
the  best  reasons.  And  the  best  reasons  may  require  us  to 
abandon  the  aim  we  actually  set  our  heart  on. 

Kurt  Baier 
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What  are  the  costs  or  preconditions  that  must  be  satisfied  before  case 
management  can  become  the  regular  order  of  business? 

As  with  many  new  programs,  the  benefits,  goals,  and  costs  are  frequently  identified  in 
an  effort  to  determine  whether  a  program  should  be  implemented  or  continued.  So  it 
was  with  case  management  in  the  Ontario  Pilot  Projects.  Unfortunately,  despite  all  of 
the  excellent  consultation  and  analysis,  one  of  the  more  dominant  themes  emerging 
today  is:  ‘I  wish  I  had  known  or  understood  _________  when  we  started  this 

program ." 

It  appears  that  while  the  benefits  and  goals  were  defined,  and,  in  large  part,  the  rules 
for  success  were  made  known  to  the  designers  and  implementors  of  case 
management,  there  exists  a  striking  void  when  it  comes  to  the  operational 
requirements  for  case  management  -  both  generally  and  specifically.  This  void  has 
created  confusion  and  false  expectations.  Despite  the  extraordinary  and  commendable 
effort  put  forth  by  the  Bar,  Ministry  and  the  Bench  on  the  whys  and  whats  of  case 
management,  a  commensurate  effort  was  needed  on  the  specific  hows  and 
requirements  of  case  management. 

The  following  represents  the  preconditions  that  must  be  considered  and  resolved  prior 
to  making  a  decision  to  proceed  with  case  management.  As  the  authors  have  pointed 
out,  it  is  not  a  question  of  whether  case  management  works,  but  why  has  it  worked  and 
is  that  a  sufficient  platform  for  considering  continuation  and  expansion.  It  is  our 
conclusion  that  it  is  not. 

Since  case  management  involves  the  substantial  commitment  and  cooperation  of  the 
Ministry,  the  Bench,  and  the  Bar,  the  preconditions  ~  those  that  are  required  by  each 
agency  or  group  and  those  that  are  required  to  be  provided  by  each  agency  or  group 
must  be  defined  and  delineated.  In  this  way,  the  preconditions,  then  become  a 
“ statement  of  expectations"  or  “ rules  of  engagement”  -  in  essence  a  contract.  Without 
definition,  clarification,  and  provision  of  these  preconditions,  case  management  can 
and  might  even  be  successful,  but  the  foundation  upon  which  it  is  built  may  not  be 
strong  enough  to  support  the  efforts  on  a  long  term  basis  and  likely  will  result  in  greater 
costs  -  both  human  and  monetary  -  than  would  otherwise  have  been  required. 

As  an  introduction  to  the  discussion  of  preconditions,  it  should  be  noted  that  those 
preconditions  presented  in  this  report  do  not  reflect  blanket  recommendations  since 
further  analysis  would  be  required  before  any  definitive  recommendation  could  be 
formulated.  These  preconditions,  do  however,  reflect  the  authors’  conclusion,  based 
on  analysis  specific  to  the  Ontario  pilot  projects,  that  in  some  degree  and  in  some  way, 
these  preconditions  must  be  satisfied  if  case  management  is  to  be  successful  in 
Ontario.  Certainly  many  of  the  preconditions  exist  in  other  jurisdictions  and  there  has 
been  excellent  research  conducted  to  identify  the  common  practices  in  judidal  systems 
where  case  management  has  been  successful.  The  preconditions,  listed  in  this  report, 
are  specific  to  the  unique  characteristics  of  the  Ontario  judidal  system  as  best  as  can 
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be  determined  by  understanding  the  operations  in  Windsor,  Sault  Ste.  Marie,  and 
Toronto.  In  this  context,  the  preconditions  can  only  become  specific  recommendations 
when  further  analysis  is  conducted  and  negotiations  are  undertaken.  The 
preconditions  are  divided  into  four  categories:  Systemwide,  Bench,  Ministry,  and  Bar. 
For  the  Bench,  Ministry,  and  Bar  there  are  two  sets  of  preconditions:  those  that  are 
needed  by  that  group  (Needs)  and  those  that  must  be  provided  by  that  group 
(Commitments). 

Lastly,  it  would  be  simplest  to  identify  and  recommend  satisfaction  of  these 
preconditions  without  regard  to  cost.  The  costs  of  the  program  and  the  ability  to  fund 
the  program  provide  the  context  in  which  satisfaction  of  these  preconditions  must  be 
viewed.  To  view  them,  however,  in  isolation  of  other  programs  would  be  to  suggest 
they  can  only  be  resolved  if  new  money  can  be  found.  This  is  not  the  evaluation 
team’s  conclusion.  In  fact,  for  every  precondition  that  has  a  fiscal  impact,  the 
evaluation  team  has  identified  an  offsetting  cost  reduction  or  new  revenue  source  that 
could  be  considered  to  defray  or  completely  offset  the  cost  of  the  program. 
Reallocating  existing  resources,  changing  operational  priorities,  and  re-thinking  the 
premises  for  some  existing  costs  all  contribute  to  the  pool  of  available  funds  to  satisfy 
these  preconditions. 

These  cost  reductions  or  revenue  sources,  however,  are  not  being  published  as  part  of 
this  report  for  two  reasons:  first,  they  themselves  tend  to  become  the  focus  of  the 
discussion  rather  than  the  operational  needs  that  should  be  addressed  by  each 
precondition;  and  second,  the  evaluation  team  has  not  had  access  to  the  people  and 
information  necessary  to  quantify  and  justify  each  cost  or  revenue  area.  As  the 
preconditions  are  considered,  however,  it  is  important  to  note  that  the  evaluation  team 
does  believe  “new  money”  should  not  be  the  sole  determining  factor  in  whether  case 
management  should  proceed.  To  this  end,  the  evaluation  team  is  available  to  discuss 
each  of  these  areas  as  starting  points  for  detailed  analysis. 

As  the  preconditions  are  discussed,  it  must  be  noted  that  they  are  presented  in  the 
following  context: 

1 .  Case  management  works  -  both  generally  and  in  the  specific  case  of 
the  pilot  projects  in  Ontario. 

2.  Case  management  is  worth  doing.  The  degree  to  which  it  is  worth  doing 
if  it  involves  the  elimination  of  some  other  program  or  the  creation  of  a 
new  funding  source,  or  a  change  in  the  way  things  work  is  subject  to 
further  analysis  and  negotiation  and  in  that  sense  it  may  be  determined 
that  despite  the  benefits  of  case  management,  it  may  not  be  worth  the 
costs. 

3.  Case  management,  despite  its  successes  and  public  value,  should  not 
be  continued  or  expanded  until  and  unless  the  preconditions  listed 
below,  and  others  perhaps,  are  thoroughly  resolved  and  all  parties  either 
agree  to  satisfy  or  to  live  without  satisfaction  of  each  precondition. 
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Systemwide  Preconditions 

The  following  preconditions  are  not  applicable  to  a  single  agency  or  group,  instead, 

they  apply  to  the  overall  program. 

1.  Target  disposition  dates  and  inventory  level  goals  for  each  track  must  be 
established. 

2.  There  must  exist  a  plan  and  clearly  articulated  commitment  to  specifically 
defining,  identifying,  and  resolving  backlog. 

3.  There  must  be  cooperation  and  communication  facilitated  through  on-going  and 
regular  meetings  of  the  Ministry,  Bench,  and  Bar. 

4.  A  detailed  transition  plan  must  be  developed  and  defined.  The  transition  plan 
must  take  into  account  an  equal  effort  at  subjecting  new  cases  and  existing 
cases  to  the  time  standards,  thereby  preventing  the  addition  of  new  cases  to  the 
backlog,  while  reducing  the  existing  backlog.  This  should  include  a  commitment 
and  goal  for  100  percent  of  all  new  cases,  with  a  2  to  5  year  target  date  for  all 
existing  case§. 

5.  There  must  be  early  and  on-going  consideration  of  applying  time  standards  to 
all  types  of  cases:  criminal,  family  law,  civil,  etc.  At  a  minimum,  all  facets  of  the 
judicial  system  must  be  considered  if  case  management  is  to  be  successful  in 
any  one  area,  otherwise,  demands  in  the  criminal  division  can  quickly  absorb 
the  resources  of  the  civil  division  and  render  case  management  inoperable. 

6.  A  systemwide  assessment  of  the  adequacy  of  resources  and  of  the  most  logical 
allocation  of  those  resources  in  support  of  case  management  must  be 
undertaken.  Without  such  information,  it  will  be  difficult  to  identify  all  of  the 
program  elements  or  to  design  a  system  that  will  meet  the  current  and  future 
needs. 


Preconditions  of  and  for  the  Bench 

The  Bench  has  the  single  most  important  role  as  it  relates  to  leadership.  The  ultimate 
responsibility  for  the  timely,  economic,  fair  and  just  resolution  of  cases  rests  with  the 
courts.  Unless  that  responsibility  is  adequately  met,  there  is  a  corresponding  decrease 
in  public  confidence  in  courts  as  effective  forums  for  dispute  resolution.  There  are  four 
primary  principles  with  which  the  Bench  must  demonstrate  leadership  if  case 
management  is  to  have  long-term  success:  commitment,  control,  consistency,  and 
cooperation.  To  insure  that  the  Bench  is  able  to  fulfill  the  leadership,  role  that  is 
required,  the  following  preconditions  must  be  considered: 
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Needs 

A  Case  Management  Coordinator 

The  pilot  courts  have  operated  largely  without  a  central  point  person 
whose  primary  task  it  is  to  manage  the  case  management  program  for 
the  court.  With  the  court’s  leadership  role  in  case  management, 
someone  is  needed  to  continually  assess  the  pulse  of  the  program.  This 
person  should  also  be  the  primary  liaison  with  the  Ministry  and  Bar  and  is 
responsible  for  managing  the  system  from  the  court’s  perspective.  This 
person  is  responsible  for  inventory  control  insuring  that  no  cases  age 
beyond  established  standards;  organizing  and  coordinating*  the  judicial 
resources  to  insure  full  utilization  and  coverage;  managing  protracted  or 
difficult  cases  that  might  otherwise  disrupt  the  processing  of  other  cases; 
identifying,  analyzing,  and  recommending  adjustments  or  refinements  to 
the  program;  managing  the  court’s  calendar,  identifying  areas  that  need 
temporary  allocation  of  resources  because  of  fluctuations  in  workload  or 
unexpected  absences;  and  maintaining  communication  with  the  Bar  and 
Ministry  to  resolve  problems  or  issues.  Probably  the  single  most 
important  function  of  this  person  is  to  insure  that  the  court  organizes  its 
resources  and  manages  its  calendar  so  that  cases  reach  resolution  or 
are  provided  with  a  predictable  and  firm  trial  date  within  the  prescribed 
standards. 

B.  Judicial  Support  Officers 

One  of  the  characteristics  that  has  emerged  from  the  decades  and 
diversity  of  case  management  programs  is  that  repeated  control  and 
review  by  the  court  aids  substantially  in  the  management  and  timely 
resolution  of  cases.  There  appear  to  be  a  fair  number  of  factors  in  the 
Ontario  Courts,  particularly  in  the  larger  courts,  where  rotation  of 
assignments  and  volume  make  it  difficult  to  consider  an  individual 
calendar  system  that  would  provide  this  type  of  consistent  control  and 
review.  As  such,  an  institutional  layer  of  judicial  officers  (masters, 
commissioners,  etc.)  that  would  have  permanent  or  at  least  long-term 
assignment  to  a  team  would  provide  many  benefits.  The  benefits 
include  allowing  the  justices  to  spend  a  greater  portion  of  their  time  to 
providing  trial  dates;  devoting  more  time  to  substantive  matters  that 
require  the  special  training  and  experience  of  a  justice;  and  to  assist  in 
the  reduction  of  backlog.  These  judicial  support  positions  must  have  the 
training  and  experience  sufficient  to  handle  complex  legal  matters  and  to 
insure  that  the  Bar  affords  them  the  same  respect  as  is  afforded  a 
justice. 
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C.  Technology 

If  the  court  is  being  asked  and  is  asking  itself  to  take  a  greater 
managerial  role  in  the  processing  of  cases,  then  it  must  be  provided  with 
the  tools  of  management.  At  a  minimum,  these  tools  should  include 
electronic  mail,  word  processing,  spreadsheets  for  statistical  report 
analysis  and  review;  and  access  to  the  database  for  reviewing  individual 
case  progress,  at  a  minimum. 

D.  Training 

Managerial  training  and  technology  related  training  are  the  two  most 
important  areas  where  the  court  needs  assistance  if  they  are  to 
effectively  assume  the  roles  being  required  by  case  management. 

E.  Centrally  Assigned  Judges  (Temporary) 

The  judicial  system  is  one  of  the  most  complex  and  certainly  the  most 
challenging  processes.  There  are  many  components  involved  in  the 
timely  resolution  of  cases.  These  components  include  judicial  and  non- 
judiciah  resources,  facilities,  litigants,  lawyers,  etc.  It  is  important  to 
recognize  the  difficulty  of  managing  a  production  environment  that  is  as 
complex  as  the  judicial  process,  which  is  compounded  by  the  fact  that 
the  principles  in  the  process  are  not  inclined  to  work  together  for  a 
common  outcome.  Furthermore,  the  court  does  not  have  the  luxury  of 
controlling  the  number  of  cases  coming  into  its  environment.  Therefore, 
fluctuations  will  occur  that  require  temporary  assistance  to  keep  the 
system  on  track.  There  are  two  ways  this  can  be  accomplished: 
temporary  reassignment  of  existing  resources  or  tapping  into  a  pool  of 
available  resources  from  a  central  location. 

Commitments 

To  insure  that  the  system  works  well  for  the  other  parties,  there  are  several 
requisite  contributions  and  commitments  that  must  be  made  by  the  Bench  if 
case  management  is  to  be  successful. 
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A  Full  and  On-going  Commitment  of  all  Bench  Officer's 

All  judges  involved  in  case  management  must  commit  themselves  to 
manage  the  pace  of  litigation  and  accept  their  share  of  accountability  for 
enforcing  time  standards. 

B.  Commitment  by  the  leadership  to  manage  bench  officers  who  do  not 
support  the  program. 

The  Chief  Justice,  the  Regional  Senior  Justices,  and  other  judicial 
leaders  must  support  and  oversee  the  commitment  of  individual  judges 
to  the  enforcement  of  time  standards. 

C.  Central  Review 

Case  management  progress  must  be  reviewed  and  monitored  centrally 
by  the  Chief  Justice  and  the  Regional  Senior  Justices.  Without  this 
central  leadership  and  review,  case  management  will  have  a  propensity 
to  become  fragmented  and  cumbersome.  Additionally,  central  review 
creates  a  heightened  awareness  of  the  importance  of  case 
management. 

D.  Consistency  throughout  the  province. 

While  flexibility  to  accommodate  local  operating  practices  and  size  are 
important  to  a  province-wide  case  management  program,  the  standards, 
monitoring,  effectiveness,  and  general  program  design  components 
should  be  consistent  throughout  the  province. 

E.  Educational  forums  for  the  Bench,  Bar,  and  Ministry 

The  Bench,  Bar,  and  Ministry  staff  must  have  continuous  training  in  the 
techniques  of  case  management. 

G.  Aggressive  management  to  insure  firm  trial  dates. 

Without  aggressive  case  management,  the  court  cannot  accurately 

predict  resource  needs  for  cases  pending  trial  or  disposition.  It  is 
virtually  impossible  to  anticipate  trial  needs  (courtrooms  and  judges) 
without  understanding  the  quantity  and  progress  of  cases  in  the  pending 
inventory. 
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K.  Willingness  to  challenge  conventional  policies  and  practices. 

Case  management  requires  individuals  to  challenge  conventional 
policies  and  practices.  This  may  include  staffing  levels  and  deployment, 
case  assignment  systems,  sitting  protocols,  and  the  role  of  the  judge  in 
managing  the  progress  of  cases. 

Preconditions  of  and  for  the  Ministry  of  the  Attorney  General 

The  Ministry’ s  role  is  perhaps  one  of  the  most  difficult  since  they  control  very  little  of 
the  overall  process,  but  are  required  to  handle  most  of  the  daily  operations.  Much  of  a 
case  management  program  is  “nuts  and  bolts”  operations.  To  insure  that  these 
operations  run  smooth  there  are  several  important  preconditions  for  the  Ministry. 

Needs 

A  Clear  and  Unwavering  Commitment  by  the  Judiciary  and  the  Bar 

Without  a  clear  and  unwavering  commitment  by  the  Bench,  the  Ministry 
cannoj  provide  an  operational  platform  that  will  succeed.  It  will  not 
matter  how  many  milestones  are  tracked,  or  how  many  notices  are  sent, 
if  the  Bench  allows  slippage  of  the  time  standards  on  large  numbers  of 
cases,  then  the  program  cannot  be  successful. 

While  a  similar  commitment  from  the  Bar  would  facilitate  case 
management  it  does  not  carry  the  same  prerequisite  weight  that  a 
commitment  from  the  Bench  carries.  Nonetheless,  the  evaluation  team 
believes  that  in  Ontario  where  the  program  has  been  largely  initiated  by 
the  Bar,  that  the  Bar  should  be  required  to  declare  its  support  for  and 
willingness  to  adhere  to  the  standards  established. 

B.  Reduced  Costs  or  Increased  Revenues 

Technology,  training,  resources  all  cost  money  regardless  of  the  source. 
To  fund  the  various  program  elements,  the  Ministry  must  have  a 
commitment  from  its  own  leadership,  the  Bench,  and  the  Bar  to  re¬ 
evaluate  existing  expenditures  and  revenue  sources. 

C.  Increased  Training  for  Court  Staff 

Staff  are  most  effective  when  they  understand  the  process  and  the 
reasons  for  the  process.  To  this  end,  it  may  be  obvious  that  additional 
training  on  the  technology  or  on  general  court  operations  is  needed,  but 
it  is  equally  important  the  Bench  and  Bar  provide  regular  educational 
sessions  that  help  educate  the  staff  on  the  goals,  operations,  needs  and 
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how  their  roles  fit  into  the  overall  process  of  the  case  management 
program. 

D.  Regular  policy  and  operations  meetings  with  the  Bench  and  the  Bar. 

The  Ministry  must  insure  that  staff  have  time  to  meet  with  Bench  and  Bar 
representatives.  Currently  many  staff  are  required  to  meet  during  non¬ 
business  hours  to  participate  in  the  policy  and  process  meetings  that  are 
an  important  part  of  the  case  management  process.  Time  to  attend,  and 
willingness  to  coordinate  these  meetings  are  an  integral  component  to 
the  success  of  case  management  programs.  The  Bench  and  the  Bar 
must  take  all  necessary  steps  to  include  Ministry  staff  in  all  policy  and 
procedure  meetings.  When  there  are  meetings  that  include  only  the 
respective  representatives  of  the  Bench  or  the  Bar,  the  results  of  those 
meetings  should  be  reviewed  with  Ministry  staff  to  insure  that  proposed 
policies  or  procedures  do  not  have  negative  implications  for  the  support 
component  that  would  otherwise  reduce  the  anticipated  benefits  of  the 
proposed  policy  or  procedure. 

E.  Reduction  in  policies  and  procedures  that  result  in  unnecessary 
clerical  or  administrative  tasks. 

One  of  the  biggest  stumbling  blocks  for  staff  are  the  numerous  policies 
and  procedures  that  result  in  unnecessary  clerical  or  administrative 
tasks.  Case  management  should  provide  the  catalyst  for  reviewing 
operations  and  streamlining  procedures  or  eliminating  policies  that 
hinder  staffs  ability  to  support  the  case  management  program. 


Commitments 

A  Provide  improved  support,  more  efficient  operations 

The  Ministry  must  provide  streamlined  efficient  operations.  Monitoring 
case  management  requires  a  great  deal  of  administrative  effort  if  the 
Bench  is  to  avoid  becoming  overwhelmed  with  every  case.  To  insure 
that  the  Bench  does  not  have  to  divert  its  resources  from  the  more 
substantive  aspects  of  law  to  the  procedural,  the  Ministry  must  have  the 
most  efficient  and  effective  support  structure, 

B.  Provide  initial  and  on-going  funding. 

Funding  for  case  management  is  largely  composed  of  two  items.  The 
first,  is  that  which  relates  to  start-up  costs.  Those  costs  that  are 
necessary  to  bring  the  support  structure  to  the  level  that  is 
commensurate  with  the  workload.  The  second,  is  related  to  on-going 
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costs.  Much  debate  has  occurred  through  the  years  over  whether  case 
management  requires  new  costs.  Experience  has  shown,  that  except  for 
initial  costs  which  vary  significantly,  case  management  does  not  impose 
any  particular  cost  requirement.  Instead,  we  often  find  that  case 
management  illustrates  the  point  that  delay  is  function  of  workload, 
resources,  and  management.  Not  one  of  these  areas  alone  will 
necessarily  impact  the  speed  with  which  cases  progress  through  the 
system.  The  Ministry  must,  therefore,  provide  a  sufficient  level  of 
resources  to  meet  the  demands  of  the  workload.  Case  management, 
then,  will  provide  a  mechanism  to  insure  that  those  resources  are 
appropriately  deployed  to  meet  the  case  processing  goals. 

C.  Provide  consistency  in  all  operations  at  all  locations. 

The  nonjudicial  support  component  must  function  with  a  high  degree  of 
consistency  at  all  levels  and  in  all  operations  and  locations.  Case 
management  is  as  much  about  discipline  in  the  handling  of  cases  to 
insure  their  steady  progress.  Discipline  can  best  be  achieved  when  their 
is  consistency  from  one  case  to  the  next,  from  one  operation  to  the  next, 
and  from  one  location  to  the  next. 

D.  Willingness  to  re-examine  existing  procedures 

Case  management  requires  individuals  to  challenge  conventional 
policies  and  practices.  This  may  include  staffing  levels,  workload 
distribution  and  resource  allocation  systems,  workflow,  and  the  role  of 
staff  in  administrative,  para-professional,  and  clerical  roles  as  they  relate 
to  managing  the  progress  of  cases. 

E.  Public  support  for  the  program 

The  Ministry  must  publicly  support  the  program  and  commit  its  resources 
and  leadership  to  the  effective  implementation  of  case  management. 

F.  Leadership  during  the  transition  phase. 

Transition  to  a  case  management  system  involves  a  high  degree  of 
coordination  and  attention  to  detail.  While  long-term  management  and 
leadership  rest  heavily  on  the  judiciary’s  shoulders,  the  attention  to 
administrative  detail  demands  the  strongest  leadership  position  to  be 
provided  by  the  Ministry. 
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Preconditions  of  and  for  the  Bar 

The  Bar  has  the  most  pivotal  role  in  the  management  and  operation  of  this  program. 
While  case  management  programs  have  been  successful  without  active  support  from 
the  Bar,  those  that  work  best  and  the  defining  characteristic  that  distinguishes  the 
Ontario  program  to  date,  has  been  the  voluntary  and  aggressive  support  of  the  Bar. 

Needs 

A  Enhanced  communication  and  access  to  the  Bench  and  the  Ministry 
on  general  matters  of  case  processing;  and  access  to  the  Bench  to 
resolve  difficult  hurdles  in  individual  cases. 

The  presence  of  Firm,  predictable  trial  dates  will  have  the  affect  of  forcing 
early  client-lawyer  and  lawyer-lawyer  discussion  and  evaluation  of  a 
case.  The  Bar  still  needs  a  judicial  forum  for  defining  the  issues  on 
complex  or  “difficult  to  settle"  cases  and  to  seek  resolution  before  trial. 

B.  Improved  processes  for  filing  cases  and  bringing  cases  to  the  court 
for  resolution. 

To  facilitate  efficiency,  the  Bar  must  move  itself,  and  the  Ministry  and 
Bench  must  provide  vehicles  for  filing  cases  and  bringing  those  cases  to 
the  court  for  resolution.  This  precondition  is  based  largely  on  the 
successful  application  of  technology  in  the  Ministry  in  support  of  the  case 
management  pilot  project.  With  similar  application  to  lawyers’  operations 
and  their  interactions  with  the  Ministry  and  the  Bench,  additional 
efficiencies  can  be  achieved. 

C.  Firm,  predictable  trial  dates. 

To  the  degree  that  the  Bar  is  able  to  change  public  perception  about  the 
process,  and  results  of  litigation,  they  must  be  able  to  plan  for  and 
manage  their  caseloads  against  the  backdrop  of  firm,  predictable  trial 
dates.  This  improves  the  Bar’s  ability  to  manage  its  caseload,  and  it  is 
the  most  significant  tool  in  achieving  early  and  meaningful  discussion 
and  evaluation  of  a  case. 

D.  Consistent  application  of  the  rules  to  all  cases. 

The  Bar  needs  to  rely  on  the  application  of  the  rules  for  processing 
cases  to  be  consistent  for  all  cases  on  a  particular  track.  Random 
application  of  the  rules  will  provide  opportunities  for  cases  to  slip  in  the 
system  and  create  scheduling  problems  in  the  future. 
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Commitments 

A.  Commitment  to  identifying  and  resolving  individual  instances  where 
other  lawyers  attempt  to  abuse  or  take  unfair  advantage  of  the 
system. 

The  Bench  and  the  Ministry  alone  cannot  be  responsible  for  insuring 
compliance  with  the  rules  of  the  litigation  process.  The  Bar  must  work 
with  the  Ministry  and  the  Bench  to  develop  and  support  the  application  of 
appropriate  sanctions  or  actions  when  lawyers  do  not  comply  with  the 
rules. 

B.  Funding 

The  Bar  must  work  with  the  Ministry  to  define  new  sources  of  funding 
and  cost  offsets.  The  Bar  is  in  the  unique  position  to  provide  funding 
and  support  for  improved  operations  if  it  can  be  shown  that  such  funding 
will  produce  operations  that  lessen  the  costs  to  their  clients. 

C.  Reduction  of  backlog 

The  Bar  must  assist  the  Bench  and  Ministry  in  reducing  backiog.  To  this 
end,  the  Bar  must  take  it  upon  itself  to  meaningfully  review  the  status 
and  merits  of  unresolved  cases  and  to  file  settlements  or  judgments  in 
those  cases  that  have  been  resolved  but  for  which  the  Ministry  or  Bench 
has  no  knowledge. 

D.  Provide  on-going  support  and  educational  seminars 

The  Bar  must  sponsor  regular  educational  seminars  on  how  to  manage 
cases  under  the  new  rules.  Assistance  will  be  needed  to  identify  real 
examples  and  benefits  to  other  members  of  the  Bar  and  to  articulate, 
clearly,  how  the  new  civil  process,  for  example,  benefits  their  operations, 
their  business,  and  their  clients.  Additionally,  the  Bar  needs  to  provide 
support  for  educating  the  public  and  demonstrating  the  benefits  to 
litigants. 


Summary 

The  preconditions  presented  here  assume  that  efforts  will  be  made  to  include  those 
essential  elements  described  in  this  report  that  comprise  a  successful  case 
management  program.  The  preconditions  specifically  discussed  in  this  section,  are  the 
most  significant  as  they  relate  to  major  areas  of  operation  or  policy. 
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It  is  Important  to  avoid  concluding  that  the  presence  of  preconditions  necessarily  means 
new  money  or  costs,  new  positions,  or  new  systems.  In  fact,  it  is  contrary  to  the 
essence  of  case  management  to  require  these  components  as  a  condition  of  case 
management.  New  money,  new  positions,  or  new  systems  are  only  required  if  the 
funds,  positions,  or  systems  are  currently  and  sufficiently  under-funded  or  if  they 
cannot  be  reallocated  from  other  areas.  In  these  instances,,  new  revenue  sources  may 
need  to  be  considered.  If  new  funds  or  reallocation  of  existing  funds  is  not  possible, 
then  case  management  should  not  proceed  because  the  preconditions  cannot  be 
satisfied.  The  preconditions  are  paramount.  Failure  to  satisfy  these  preconditions  is  a 
prescription  for  failure. 

The  pilot  projects  have  produced  a  rich  base  of  experience  and  knowledge.  The 
evaluation  team  could  not  find  any  effort  that  had  been  wasted  or  which  did  not 
produce  a  meaningful  perspective  on  the  project.  Perhaps  the  most  significant  finding 
is  the  capacity  of  the  Bench,  Bar,  and  Ministry  to  find  meaningful  solutions  to  real 
problems,  their  ability  to  explore  all  facets  of  an  issue,  and  their  willingness  to  set  aside 
personal  preferences  during  the  debate  on  alternative  courses  of  action.  Only  a  small 
portion  of  this  capacity  has  been  tapped  so  far  to  make  inadequate  use  of  these 
resources  would  be  to  deprive  the  public  of  their  right  to  have  confidence  in  their 
institutions  and  to  take  pride  in  the  fact  their  public  officials  had  taken  every  step 
possible  to  provide  the  finest  judicial  system  possible.  Regardless  of  the  decisions  to 
proceed,  the  individuals  who  have  toiled  selflessly  deserve  the  highest  praise  and 
respect.  It  is  largely  because  of  them  that  there  is  a  discussion  to  be  had  on  the  merits 
of  continuing  the  program.  Had  it  not  been  for  their  efforts,  there  would  be  no  program 
to  evaluate. 
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Design  Considerations:  Transition  and  Implementation 


The  process  of  setting  up  delay  reduction  programs  was  more  than  rules 
and  systems.  It  involved  convincing  people  of  the  significance  of  delay 
reduction,  battling  assumptions  that  things  would  stay  as  they  were,  and 
dealing  with  people’s  fears  of  change  and  the  unknown. 

The  delay  reduction  program  brought  about  a  major  shift  in  the  roles  of 
judges,  lawyers,  and  court  personnel.  Participants  in  the  program  had  to 
look  at  their  work  in  a  new  way.  They  were  required  to  use  new  skills— 
skills  at  which  they  may  not  have  been  adept  or  trained.  The  pace  of 
litigation  quickened,  putting  pressure  on  everyone  in  the  system-from 
court  administrators  to  lawyers  to  clerks  to  judges.  And  yet,  three  years 
later,  the  majority  of  participants  in  the  new  system  support  it. 

Excerpt  from  Prompt  and  Fair  Justice  in  the  Trial  Courts 
A  Report  of  the  Judicial  Council  of  California 
to  the  California  Legislature 
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introduction 

Developing  case  management  programs  involves  careful  consideration.  While  there 
are  a  vast  number  of  lessons  to  be  learned  from  those  that  have  implemented 
programs  before,  the  issues  are  complex  and  numerous,  and  always  require  tailoring  to 
meet  local  needs  and  operating  practices.  This  section  of  the  report  is  intended  to 
provide  some  broad  guidelines  to  aid  in  the  design  of  a  case  management  program. 
The  guidelines  include  experiences  and  conclusions  from  other  programs  and 
considerations  for  transition  to  the  new  system,  including  management  and  reduction  of 
the  backlog. 

The  information  provided  in  this  section  should  be  used  as  a  general  guideline,  rather 
than  a  specific  prescription. 


Fundamental  Delay  Reduction  Principles  (California  Project) 

The  California  Trial  Court  Delay  Reduction  Act  of  1986  was  one  of  the  most  far 
reaching  efforts  to  reduce  delay  on  a  statewide  basis.  Starting  with  the  nine  courts  with 
the  longest  times  to  disposition,  the  Judicial  Council  of  California  established  a  three 
pilot  project  to  test  different  case  management  techniques  and  to  ascertain  the  viability 
of  case  management  on  a  large  scale.  The  nine  pilot  courts  include  the  largest  courts 
in  California  and  some  of  the  largest  courts  in  the  United  States:  Los  Angeles,  Orange, 
San  Diego,  San  Francisco,  Riverside,  et  al.  The  results  of  this  pilot  project  were  widely 
reported  and  are  contained  in  a  three  volume  report  titled  “ Prompt  and  Fair  Justice  in 
the  Trial  Courts". 

As  the  pilot  project  neared  completion  several  meetings  were  held  with  delay  reduction 
participants.  The  participants  were  asked  at  one  meeting  to  arrive  at  some  consensus 
on  a  variety  of  items.  The  following  list  is  important  as  a  starting  point  for  developing 
design  considerations  if  a  case  management  program  is  to  work.  They  are  provided  as 
a  framework  for  the  design  considerations  developed  in  this  section. 
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(Excerpt  From  Fair  and  Prompt  Justice) 

AUGUST  1990  STATEWIDE  DELAY  REDUCTION  CONSORTIUM 
FUNDAMENTAL  DELAY  REDUCTION  PRINCIPLES 


1 .  Element: 

Judicial  Involvement  and  control 

Consensus: 

Judicial  involvement  and  control  in  case  management  is 
necessary. 

2.  Element: 

Intervention 

Consensus: 

The  court  should  intervene,  at  a  minimum,  when  exceptions  from 
time  standards  are  requested  and  when  parties  fail  to  comply  with 
the  program. 

Discussion: 

A  distinction  was  made  between  clerk’s  office  intervention  in 
^monitoring  progress  and  judicial  intervention  for  noncompliance, 
for  example,  missing  key  deadlines  versus  failure  to  comply  with 
an  order. 

Concern: 

Intervention  can  be  costly  and  needs  to  be  considered  by  the 
court. 

3.  Element: 

Monitoring 

Consensus: 

A  reliable  monitoring  system  is  needed  to  accurately  evaluate 
case  progress. 

4.  Element: 

Control 

Consensus: 

Larger  courts  require  more  formal  structures  to  maintain  control, 
smaller  courts  tend  to  be  more  informal. 
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5.  Element: 

Firm  Trial  Dates 

Consensus: 

Firm  trial  dates  are  essential  to  successful  delay  reduction. 

Discussion: 

To  achieve  firm  trial  dates,  there  is  a  need  for  available 
courtrooms,  and  that  requires  resources. 

DELAY  REDUCTION  PROCEDURES,  PRACTICES,  AND  EVENTS 


1 .  Element: 

Case  Assignment  System, 

Consensus: 

Not  all  cases  are  created  equal.  The  assignment  of  cases  to 
different  case-processing  tracks  should  be  linked  to  case 
characteristics  (i.e.,  differential  case  management),  but  the 
system  should  be  a  local  option. 

2.  Element: 

Calendar  Systems 

Consensus: 

The  type  of  calendar  system  should  be  a  local  option. 

Concern: 

Participants  expressed  concern  that  there  are  increased  stress 
levels  and  costs  in  courts  that  use  individual  calendar  systems. 
There  is  also  potential  for  a  lack  of  uniformity  among  judicial 
departments  within  courts  using  individual  calendars.  These 
departments  require  more  uniformity  and  accountability. 

3.  Elements: 

Program  Rules 

Consensus: 

Statewide  uniform  rules  should  be  established  as  guidelines  for 
general  case  events.  The  rules  should  allow  local  discretion  as  to 
how  to  effectuate  them. 

Discussion: 

The  possibility  of  providing  a  regional  structure  to  the  statewide 
uniform  rules  was  raised. 

Concern: 

It  may  be  necessary  to  develop  these  statewide  rules  for  both 
master  and  individual  calendars.  Also,  attorneys  are  concerned 
that  they  are  not  getting  notices  of  rules  changes. 
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4.  Element: 

Criminal  Cases 

Consensus: 

The  criminal  calendar  needs  to  be  managed  because  (1)  the 
parties  have  greater  control  of  criminal  cases  and  (2)  criminal 
cases  affect  the  court’s  ability  to  process  civil  cases. 

5.  Element: 

Status  Conference 

Consensus: 

The  need  for  status  conferences  should  be  tired  to  case  type 
because  some  cases  do  not  benefit  from  them,  rendering  the 
court  appearance  unnecessary.  Status  conferences  should  be 
set  early  in  the  process  for  cases  that  require  them  so  that  case 
schedules  can  be  identified  as  early  as  possible. 

Difference: 

There  was  a  difference  in  opinion  on  whether  the  court  or 
attorney  should  request  the  status  conference. 

6.  Element:  ^Arbitration 


Consensus: 

Arbitration  can  be  a  tool  in  delay  reduction  if  the  process  is  court 

Concern: 

monitored  and  if  future  dates  (e.g.,  settlement  and  trial  dates)  are 
set  before  the  case  goes  through  the  process.  Referral  to 
arbitration  should  occur  before  210  days  after  the  complaint  is 
filed. 

There  was  concern  that  arbitration  may  not  be  effective  for  all 
case  types  and  that  arbitration  may  not  be  the  best  use  of  the 
court’s  resources. 

7.  Element: 

Discovery 

Consensus: 

Discovery  needs  to  be  tailored  to  case  classification  and 
coordinated  with  case  management. 

8.  Element: 

Settlement  Conference 

Consensus: 

Judges  feel  that  mandatory  settlement  conferences  should  not  be 
required  at  a  particular  point,  rather  settlement  discussions 
should  occur  when  there  is  the  most  opportunity  for  them. 
Attorneys  feel  that  settlement  conferences  should  be  mandatory 
and  that  they  be  given  the  opportunity  to  discuss  settlement,  with 
judicial  involvement,  within  the  first  six  months.  Some  judges  are 
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beginning  to  question  the  need  for  settlement  conferences 
involving  judges. 

9.  Element: 

At-issue  Memoranda 

Consensus: 

The  use  of  at-issue  memoranda  should  be  eliminated  in  favor  of 
discussing  trial  readiness  at  the  first  status  conference  and 
monitoring  thereafter. 

10.  Element: 

Trial-setting  Conferences 

Consensus: 

The  use  of  trial-setting  conferences  should  be  eliminated  in  favor 
of  setting  earlier  case-management  conferences  at  which  the  trial 
date  is  set  with  consideration  of  case  progress  schedules. 

1 1 .  Element: 

Preprogram  Cases 

Consensus: 

"Cases  filed  before  the  start  of  the  pilot  court  programs  are  no 
longer  a  problem  for  most  of  those  courts.  They  are  a  problem 
in  the  voluntary  courts  and  will  be  a  problem  for  courts  without 
programs  if  measures  are  not  taken  to  move  these  cases 
effectively  to  disposition. 

12.  Elements: 

Sanctions 

Consensus: 

The  use  of  sanctions  is  essential. 

1.  Element: 

ADMINISTRATION 

Training 

Consensus: 

Initial  and  continuing  training  of  judicial  and  nonjudicial  staff  and 
the  legal  community  is  essential  to  the  success  of  delay 
reduction. 
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Calendar  Management  Systems 

One  of  the  issues  that  surfaced  during  the  evaluation  related  to  case  assignment 
systems.  The  issue  centered  on  whether  case  management  required  an  individual 
calendar  system.  Case  management  systems  have  employed  a  variety  of  case 
assignment  systems,  including  an  individual  calendar  system,  a  master  calendar  and  a 
team  calendar  system.  This  section  discusses  those  options  and  the  merits  of  each 
system  as  they  pertain  to  the  Ontario  Court  of  Justice,  particularly  in  view  of  the  three 
pilot  projects.  Much  of  the  theoretical  constructs  associated  with  these  case 
assignment  systems  is  derived  or  extracted  from  a  variety  of  published  works  by 
Maureen  Soloman  and/or  Doug  Somerlot. 


The  Individual  Calendar  System 

The  individual  calendar  system  is  a  system  in  which  each  case  is  assigned,  upon  filing, 
to  a  judge  who  is  responsible  for  all  phases  of  the  case  through  final  disposition.  Under 
this  system,  a  case  is  assigned  at  the  time  of  filing  to  one  of  the  judges  on  the  court. 
Usually,  but  not  always,  the  assignment  is  made  randomly.  The  case  remains  on  the 
judge's  caseload  untihfinal  disposition.  The  judge  conducts  all  proceedings,  hears  all 
motions,  conducts  pretrial  and/or  settlement  conferences  and  presides  ultimately  over 
the  trial  or  hearing  which  disposes  of  the  case. 

Strengths 

1 .  The  judge  is  familiar  with  the  case,  from  start  to  finish 

2.  There  is  a  consistency  in  rulings  throughout  each  case. 

3.  Judge  shopping  by  requesting  continuances  is  prevented  through  random 
assignment. 

4.  Parties  tend  to  be  brought  to  the  issues  earlier  in  the  case. 

5.  The  judge  tends  to  be  more  conscious  of  backlogged  cases  since  he/she 
maintains  his/her  own  calendar. 

6.  Dilatory  tactics  are  reduced. 

7.  Related  pretrial  proceedings  can  be  easily  consolidated. 

8.  Each  judge  carries  a  fair  share  of  the  court's  caseload. 
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Weaknesses 


1 .  There  can  be  problems  compensating  for  "fast"  or  “slow"  judges. 

2.  There  can  be  difficulty  in  scheduling  pretrial  hearings  while  a  trial  is  being 
conducted  in  another  case. 

3.  Individual  calendars,  if  not  handled  properly,  tend  to  become  clogged  by 
protracted  cases  or  lengthy  absences  of  a  judge. 

4.  There  is  a  tendency  toward  increased  disparity  in  applying  court-wide  policies 
and  procedures. 

5.  There  is  the  possibility  that  pretrial  relations  between  attorney,  judge,  and 
defendant  may  affect  the  trial  relationship. 

The  hallmark  of  the  individual  calendar  system  is  its  operational  simplicity,  allowing 
judges  to  work  independently  and  assume  individual  responsibility  for  each  assigned 
case.  For  the  Ontario  Courts  of  Justice,  a  calendar  system  based  on  the  individual 
calendar  model  would  require  two  preconditions: 

First,  the  conventional  sitting  protocol  would  have  to  be  changed  or  supported  in  such  a 
way  that  the  regularly  scheduled  “non-bench*  time  and  the  lengthy  absences  during  the 
summer  months  would  not  hinder  case  progress. 

Second,  the  practice  of  “circuiting”  would  have  to  be  substantially  changed  to  reduce 
the  number  of  judges  on  the  circuit  and  require  more  judges  to  stay  fixed  in  a  single 
location. 

In  addition,  in  order  for  the  individual  calendar  to  work  on  a  large-scale  basis  either  in 
Toronto  or  province-wide,  the  system  would  require  dose  coordination  and  cooperation 
between  the  civil  and  criminal  judges.  There  may  be  the  tendency  to  schedule  criminal 
matters  at  all  times  of  the  day  and  week,  thereby  preempting  attention  to  civil  cases  by 
the  individual  trial  departments. 

Second,  in  the  individual  calendar  system,  individual  court  calendars  tend  to  become 
dogged  by  protracted  cases  or  lengthy  absences  of  a  judge.  Transfer  of  cases  to 
accommodate  absences  is  very  difficult  and  requires  substantial  coordination. 
Generally,  unless  the  court  utilizes  the  services  of  a  visiting  judge,  the  transfer  of  one 
judge's  cases  to  another  judge  creates  confusion  in  handling  priority  cases. 

Third,  judges  tend  to  be  less  fully  utilized  in  the  individual  calendar  system.  Under  the 
individual  calendar  system,  scheduling  is  subject  to  each  judge's  polides  and  work 
habits.  As  a  result,  there  is  no  central  coordination  of  case  assignment  and  there  may 
be  less  than  full  utilization  of  judidal  time.  The  Ontario  Court  of  Justice  needs  greater 
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utilization  cf  judicial  time,  net  less.  This  is  especially  true  in  view  of  the  fact  that  the 
court  may  already  be  operating  with  less  judicial  resources  than  the  workload  demands. 

Fourth,  in  the  individual  calendar  system  each  and  every  judge  must  be  committed  to 
case  management.  If  any  one  judge  is  not  committed,  then  that  judge’s  workload 
suffers  disproportionately. 


Master  Calendar 

A  master  calendar  system  is  a  system  of  central  assignment  of  cases  during  all  phases 
of  proceedings.  As  each  successive  phase  of  the  case  is  ready  for  a  hearing, 
conference,  or  trial,  the  case  is  assigned  to  a  judge  to  handle  that  phase. 

When  a  case  is  filed  with  the  court ,  it  goes  into  a  pool  of  cases  awaiting  further  action. 
When  motions  or  hearings  are  scheduled  in  the  case,  it  is  sent  to  a  judge  to  dispose  of 
the  specific  matter.  The  case  then  goes  back  to  the  master  calendar  department  until 
some  further  action  is  required  or  requested. 

On  the  trial  date,  all  parties  and  witnesses  to  the  case  appear  at  the  central  assignment 
office  or  central  assignment  court.  From  the  cases  assigned  for  that  trial  date,  cases 
which  are  ready  for  trial  are  assigned  to  an  available  trial  department  as  judges  become 
available  throughout  the  day.  The  case  is  then  disposed  of  at  the  trial  court. 

Strengths 

1.  The  progress  of  a  case  is  not  dependent  on  a  particular  judge. 

2.  An  individual  trial  department  is  less  likely  to  accumulate  a  large  backlog  of 
cases. 

3.  There  is  a  tendency  toward  court-wide  uniformity  on  procedural  questions. 

4.  Trailing  cases  are  minimized. 

5.  Pretrial  and  trial  assignments  can  be  based  on  the  particular  skills  of  individual 
judges. 

6.  Trials  are  not  likely  to  be  interrupted  by  Pretrial  hearings  or  other  cases. 

7.  Attorneys'  scheduling  conflicts  are  easier  to  avoid. 
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Weaknesses 


1.  There  is  a  duplication  of  case  familiarization  since  different  judges  handle 
various  phases  of  a  case. 

2.  There  tends  to  be  a  lack  of  uniformity  in  rulings  in  each  case. 

3.  There  are  an  increased  number  of  court  appearances  required. 

4.  Judge  shopping  is  encouraged. 

At  the  heart  of  the  master  calendar  system  is  the  ability  of  the  court  to  fully  utilize  the 
trial  judges.  The  requisite  assumption  for  full  utilization  is  that  the  trial  judges  are  willing 
to,  and  do,  notify  the  master  calendar  judge  or  calendar  coordinator  of  their  availability 
for  new  case  assignment. 

If  judges  do  not  work  a  full  day  or  do  not  start  on  time,  however,  the  master  calendar 
system  cannot  realize  its  full  potential  for  maximum  utilization  of  available  judge  time. 
To  insure  communication  between  the  master  calendar  department  and  the  trial 
departments,  many  Courts  have  implemented  a  variety  of  cross-check  systems  for 
determining  the  availability  of  judges  for  new  case  assignments.  These  systems  work 
very  effectively,  but  do  require  coordination  and  utilization  of  calendar  clerk  staff  to 
keep  cases  moving  through  the  system. 

The  decreased  likelihood  of  cases  becoming  backlogged  in  individual  trial  departments 
is  another  advantage  of  the  master  calendar  system.  The  central  control  of  case 
assignment  allows  constant  monitoring  of  case  activity  and  the  calendar  clerk  is  able  to 
identify  problem  areas  quickly  and  easily.  Continuances,  if  they  need  to  be  granted, 
are  granted  far  in  advance  of  trial  dates,  and  only  in  the  master  calendar  department 
where  scheduling  conflicts  can  be  avoided. 

The  primary  advantage  of  the  master  calendar  system  to  the  Ontario  Courts  of  Justice 
is  the  ability  to  fully  utilize  judges.  Given  the  court's  workload,  and  the  limited  time 
available  to  hear  cases,  full  utilization  of  judges  is  paramount  to  efficient  and  timely 
case  processing. 

The  high  degree  of  accountability  and  familiarity  that  is  inherent  in  the  individual 
calendar  system  and  the  high  degree  of  flexibility  and  potential  for  full  utilization  in  the 
master  calendar  system  can  be  combined  in  a  team  calendar  system.  The  team 
calendar  system  provides  the  best  features  of  both  case  assignment  systems  without  a 
commensurate  carryover  of  negative  features.  The  team  calendar  can  allow  small 
groups  of  judges  to  function  as  an  “individual"  without  subjecting  their  cases  to  all  of  the 
pitfalls  of  a  “single”  judge  assignment  system.  Absences  and  individual  preferences 
are  easily  accommodated  in  the  team  system.  The  team  becomes  responsible  for 
handling  cases  and  the  scheduling  and  allocation  of  work  is  a  “team”  issue. 
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Transition  to  Full  Case  Management  and  Reduction  of  Backlog 

Transition  to  100  percent  of  the  cases  in  a  case  management  program  requires  careful 
consideration.  Of  paramount  importance  in  the  design  of  such  a  transition  system,  is 
the  ability  to  define  and  manage  the  existing  backlog  of  cases.  The  existing  backlog 
poses  many  problems  for  the  new  case  management  program. 

First,  backlog  can  drain  resources  from  the  necessary  early  monitoring  and 
management  of  cases. 

Second,  backlog  leaves  a  portion  of  the  system  vulnerable  to  criticism  in  that  a  pre¬ 
occupation  with  the  progress  of  new  cases  deprives  existing  litigants  of  their 
opportunity  for  dispute  resolution. 

Third,  backlog  does  not  go  away  by  itself,  instead,  the  presence  of  backlog  will 
continue  to  hinder  the  full  implementation  of  a  case  management  program. 

The  problem  is  how  to  combine  the  right  mixture  of  new  cases,  existing  cases,  and 
resources.  The  methods  for  transition  are  numerous  and  the  evaluation  team  has 
identified  some  important  guidelines  for  consideration. 

Transition  Guidelines 

1.  The  pilot  project  must  be  finished  and  case  management  must  become  the 
regular  order  of  business. 

2.  The  length  of  time  to  eliminate  the  backlog  must  be  defined.  If  the  existing 
backlog  must  be  reduced  within  one  year,  different  requirements  for  the 
transition  plan  will  be  required  than  if  the  time  to  reduce  the  backlog  is  five 
years. 

3.  Resource  levels  must  be  defined  and  a  determination  made  as  to  their 
adequacy. 

4.  The  factors  that  create  resistance  to  change  must  be  identified  and  managed. 

5.  The  backlog  must  be  defined  and  inventoried. 

6.  The  new  cases,  as  well  as  the  existing  cases,  must  be  classified  by  complexity, 
stage  of  proceeding,  and  required  resources. 

7.  The  transition  plan  should  avoid  partial  implementation  through  fragmentation. 
That  is,  taking  another  30  percent  of  the  incoming  cases  fragments  the  new 
cases  into  two  types  and  creates  administrative  burdens  that  outweigh  the 
benefits  of  the  program.  It  is  better  to  decide  that  certain  case  types  will  be 
case  managed  or  that  the  rules  for  case  management  will  be  of  one  type  during 
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the  first  two  years  to  accommodate  the  existing  cases  and  then  become  more 
aggressive  in  subsequent  years. 

8.  Emphasis  must  be  placed  on  defining  the  oldest  date  to  which  a  case  may  age 
while  insuring  that  no  new  cases  will  cross  into  the  existing  inventory  age 
categories. 

9.  Backlog  reduction  may  in  the  beginning  be  a  special  program,  however,  it  must 
become  a  regular  part  of  the  workload  allocation  system  if  the  entire  caseload  is 
to  become  case  managed. 

10.  Temporary  resources  must  be  available  to  compensate  for  unexpected 
workload  increases  due  to  reassignment  of  criminal  cases  or  filing  increases. 
This  is  particularly  important  in  the  beginning  when  the  greatest  amount  of 
success  must  be  achieved  to  reinforce  the  benefits  of  case  management. 

11.  The  transition  plan  must  include  continuous  training  and  education  for  the 
Bench,  Bar  and  Ministry. 

Summary 

Transition  plans  are  difficult  and  detailed.  Without  one,  however,  the  process  will 
haphazard  and  fraught  with  pitfalls.  The  mechanics  of  case  management,  as 
demonstrated  in  the  pilot  projects,  cannot  be  overlooked.  A  pre-occupation  with  rules 
at  the  expense  of  planning  and  organizing  the  mechanical  and  operational  aspects  of 
case  management  is  a  prescription  for  failure. 

The  guidelines  contained  in  this  section  are  intended  to  provide  assistance  in  the 
design  of  a  program.  Substantial  effort  and  resources  will  have  to  be  devoted  to  the 
design  of  a  transition  if  it  is  to  be  successful. 
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